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IN THE DISTRICT COURT OF THE UNITED STATES | 
FOR THE SOUTHERN DISTRICT OF NEW YORK “ fyadeeopigs #441] 
s vorn seistidian 


§ > FILES Yer 

S. &. STEIN, Trustee in Banke 7 
, yy 

OF THE Estate OF SEAWAY FLOOR AND PAVING 65201970 ; 

Company, Inc., 

MiOwest NaTionat BulLOING 


Sp: or ue! 


75 Puscic Square 


. rrr } 
CLeveLano, Onto 44113, sie 


PLAINTIFF, 


vs. ¥ COMPLAINT ee 


RAND CONSTRUCTION COMPANY, Inc., 
Ol Park Avenue Soutn ; fe ae ; Fhoye te 
New Yorx, New Yorx 10017, ae ve ts 


DEFENDANT. : ws 


1.) That HERETOFORE, ANO ON FEBRUARY 27, 1968, SEAWAY FLOOR ANO 
PavinG Company, INC. OF CLEVELAND, O10, DULY FILED ITS PETITION IN THE UNITED 


States District Court FOR THE NorTHERN District oF Onto, EASTERN Vicharhe ig 


BeinG Case No. B68-1103, PRAYING THAT 1T BC ADJUDGED A BANKRUPT PURSUANT To = 


AcTS OF CONGRESS ND PURSUANT 0 SAID PETITION, SAID S€away FLOOR ANp PavinG 


Company, Ih . WAS BY SAID COURT ON SAID DAY DULY ADJUDGED A BANKRUPT; THAT 


Py wr 


THEREAFTER, AND ON MARCH 21, 1968, . PLAINTIFF WAS DULY ELECTED AND APPOINTED ° 
BY THE CREDITORS OF SAID SEAWAY FLOOR AND PavinGc,ComPANy, INC:, AS TRUSTEE IN 


SAID BANKRUPT PROCEEDINGS, AND SAID ELECTION WAS DULY APPROVED BY Paul J. Guau, 


~ 
~~ 


REFEREE IN BANKRUPTCY, BEFORE WHOM SAID PROCEEOINGS WERE PENOING; THAT THERE® ° 


UPON TKL PLAINTIFF DULY QUALIFIEO AS SUCH TRUSTEE BY GIVING BOND REQUIRED BY 
a a® ae , 
SAIf? COURT TAKING THE OATH REQUIRED BY LAW, ANO ENTERED UPON. HIS DUTIES AS 
’ ‘ ‘ 
. 1 a Sey ae ote 2, : ‘ 
TRUSTEE ANO BRINGS THIS ACTION IN SUCH CAPACITY. «4. Lip SERGE A NE Et 


“9s 


wT at ee ’ ” 
2.) THAT (HE BANKRUPT WAS IN 1967 DOING CONSTRUCTION WORK AS A SUB= 


hoe 


CONTRACTOR FOR THE OLFENOANT, WHO WAS A CONTRACTOR ANO THAT THESE FUNOS WERE 


‘ 
GPL eRe 8 


KALK, 


" VALORE BLING NELO IN ESCROW CONCERNING SAID CONSTRUCTION. THaT a fact THE OLFENDANT 


ano 
RUBENSTEIN 


HAO BECOME OBLIGATEO TO THE BANKRUPT'S DEBTS AS A CONTRACTOR AND IN EFFECT AT, 
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THE TIME OF THE TRANSFER IN NovenB£R OF 1907 WAS IN FACT AN UNSECURED CREDITOR 
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OF THE GANKRUPT. a sha be oe : ¢ 
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3.) Twat on on asout Novemecr oF "1967 tne ‘DEFENDANT O10 IN FACT 


Y " 
OUTAIN ANO COLLECT FROM AN ESCROW AGENT A CERTIFICATE oF DEPOSIT IN rive *! 

‘ ‘ ‘ Pay hy 
amount of Twenty Five THousano Doctars ($25, 000. 00) WHICH AT THAT: TIME: WAS THE 


‘ ’ ‘ ‘ 


PROPERTY OF THE BANKRUPT. THAT THE DEFENDANT DID TAKE THIS Twenty Five “Trious - 
; et 
ano Doctars ($25,000.00) as NOTED ABOVE WHICH WERE THE FUNDS OF THE BANKRUPT 


AS A CREDITOR OF SAID GANKRUPT, FOR ANO ON ACCOUNT OF AN ANTECEOENT bret AT A 
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' .. , os ae 


TIME WHEN SAIO GANKRUPT WAS INSOLVENT ANDO WAS WITHIN FOUR MONTHS PRIOR TO THE 


FILING OF THE PETITION IN BANKRUPTCY, WHICH SAIO TAKING RESULTED iN THE DIPLE- 


* 


TION OF THE ASSETS OF THE ESTATE OF SAID BANKRUPT, THEREGY ENABLING THE SAID 


DEFENDANT TO OSTAIN A GREATER . -ENTAGE C™ HIS DEBT THAN OTHER CREOFTORS IN 
BG ete Re RMR pe ho 

THE SAME CLASS. : nth oe 
i i y Ma-vg? r 


nee oi 


4h.) THAT AT THE TIME OF SAID TAKING OF SAID FUNDS, SAID DEFENDANT, 


2 


Lestitpinelnatesdanshalis atupeuamenentnaditiaaseae. 
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OR HIS AGENT OR AGENTS ACTING FOR HIM IN SAID MANNER, HAD REASONABLE ‘cause To 
BELIEVE THAT SAIO BANKRUPT WAS INSOLVENT. 


5.) THAT PLAINTIFF DID, BY ANDO THROUGH HIS ATTO!. EY, ON OR ABOUT 


heen et 


| NOVEMBER, 1968, DEMAND THAT SA \ UcFENDANT RETURN SAID FUNDS TO PLAINTIFF ANO 


THAT DEFENDANT HAS FAILED AND REFUSED TO DO $9. f te i R 


WHEREFORE, PLAINTIFF PRAYS FOR A DECREE THAT THE AFORESAIO TAKING O 


* ’ 


FUNDS IN THE AMOUNT OF TWENTY Five Tien Dotcars ($25, 000. 00) FROM THE 


ry 


BANKRUPT TO THE DEFEN ANT BE DECLARED NULL AND VOID, AND THAT THE PLAINTIFF 


HAVE A DECREE AND JUOGMENT IN THE TOTAL SUM OF Twenty Five THOUSAND Dotpars 
ee 
($25, 000. 00), WITH INTEREST THEREON AT THE RATE OF SIX PERCENT (68) PER ANKUM 
* Vow arr. ’ 
FROM Novemerr, 1967 UNTIL PAID; ANDO FOR PLAINTIFF! 8 costs AND pi seuksemcnts: 


eee 


INCURRED HEREIN. 
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SEN, MARGOLIZ & RYAN 


k\7T 22 (2 Ronaro M. Ruoenstein 


jarks F Paskes ATTORNEY FOR PLAINTIFF 


New York Attorneys for Plaintiff Suite 1000 ~ 75 Puoitc Sauare 


Or Why 5 
Peet. Office & P. O. Address eso Zhi 0} "h "3 
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VALORE 350 Fifth Avenue ; “ 
ano New York, N. Y. 10001 e, re a iI 
RUBENSTEIN Tel: 244 - 6800 : . 
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COUNSELLORS atiLaw 

: suite 1000 {| 
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CLEVELANO. Onfoaatis 
TELE 241 -Oane 
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| UNITED STATES DT: STRICT Count 
| SOUTH BRU DISTRICT OF Nw YORK 


S.E, STEIN, as Trustoo in Banke 
i ruptcy of the Estate of SHAYAY 
' PLOOR AND PAVING COMPANY, INCe» CIVIL ACTION 
z FIIR NO. 70Civ.715 
Plaintiff, 
eagainste 
RAND CONSTR COMPANY, INCe, 
Defendant. 
oeothies»nseeweaeeeenwneaeeees 
Defendant, RAND CONSTRUCTION COM:ANY, INC., by its 
att» ney, RALPY HEYMAN, answoring the complaint horeins: 
1, PDentes any lmovledge or information sufficient 


to form a belief as to coach and evory allegation contained 


| in paragraph numbered "1" of the complaint, 


. contractor for the defondant pursuant to a written agreemnt 


botween the bankrupt and defendant, dated April 7, 1967. 


3. Denies each and every allegation contained in 


| paragraph numbered "3" of said complaint, except defendant 
admits that on or about October 31, 1967, defendant received 
the sum of WENTY-FPIVE THOUSAND ($25 ,000,00) DOLLARS under @ 
! bond indemiification agreement with the bankrupt dated April 
7, 1967, whervin and whereby said bankrupt secured the defend= 
ant in satd sun for the faithful and full performance of the 
| agreement hotwoen said bankrupt and defendant, dated April 74 


1967. 


: 2, Denies each and every allegation in paragraph 
! numbered “2" of said complaint, except deferdant admits that 
the bankrupt was doing construction work in 1967 as a sub- 


kh. penies cach and overy allegation contained in 
paragraphs 1 -bered “4Y and "5" of said complaint. 


WHEREFORE, the defendant, RAND CONSTRUCTION COMPA ’ 
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complaint hervin, together with the costs and disbursements 


of this action, 


Brooklyn, New York, 


March 20, 1970. 
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is judgmont against tho plaintiff, dismissing the 
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ffice & P,O, Address 
6 court Streat : 
Brooklyn, New York 11201 
Tel, No. Ulster 68-4433 
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UNITED STATES DISTRICT COURT ap 9 
SOUTHERN DISTRICT OF NEW YORK Hix 3 | 12 PH 13 


S. E. STEIN, Trustee in Bankruptcy 
“of the Estate of Seaway Floor 

and Paving Company, Inc., 

Td MEMORANDUM 
Plaintiff, 


TO CLs HES 
~against- e 


RAND CONSTRUCTION COMPANY, INC., 


Defendant. 


APPEARANCES: 


SELKER, EINBUND, RUBENSTEIN & MOSHER, ESQS. 
3000 Terminal Tower 
Cleveland, Ohio 
By: Eugene i. Selker, Esq. 
Of Counsel 
GRUNEWALD, TURK, GILLEN & FORD, ESQS. 
233 Broadway, New York, N.Y. 
By: Norman Turk, Esq. 
Of Counsel 


Attorneys for Plaintiff 


RALPH HEYMAN, ESQ. 
Attorney for Defendant 
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KEVIN THOMAS DUiFY, D.J. 


<r 


This is an action breught under Section 60 of 


the Bankruptcy Act, 11 U.S.C. § 96, to avoid an alleged 


——— o-oo 


suse 1% eae x r 


genset ie “i 4" $1 
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preference. Plaintiff is the trustee in bankruptcy of 
“the Estate of Seaway. Floor and Paving Company, Inc. (here~ 
inafter "Seaway"), which was a sub-coutractor of defendant 
Rand Construction Company, Inc. (hereinafter "Rand"). 
On December 21, 1966 Rand was awarded a contract 
for the erection of certain buildings and facilities for a 
¢vaini: 3 school for boys at Skillman, New Jersey. Most o3 
the work was sub-contracted by Rand. Apparently, at. the 
time that Rand obtained the original contract from the 
State of New Jersey, Seaway contacted Rand in an attempt 


to obtain the concrete sub-contract. A set of plans and 


specifications was sent by Rand to Seaway and Seaway, in 


turn, sent a letter listing references, including three 


banks and various companies for which it had done work. 


Ms. a Se 


Since Seaway was based in Cleveland, Ohio, Rand apparently 


had no knowledge whatsoever of its background or financial 


pe pee er Te 


status. The officials of Rand, however, were apparently 


se Eee ee ee 


impressed by the technical knowledge of the president of 


Seaway and because there was an “affirmative action program" 


a eer 


required by the State of New Jersey, Rand decided to let 


~~ => oe 


the concrete sub-contract to the "minority-owned" Scaway. 


As was its usual course of business, Rand had pre: 


pared a ferm sub-contract which included a requirement for 


+e 


a performance bond. The officials of Seaway, however, objected 


“they could no longer obtain such a bond. 
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to this requirement, stating that they had so many jobs 


going at the same time that they had reached a point where 


Those represent~ 


ing Rand then req: 2sted that Seaway post with their attor- 


ney $25,000, with the thought that this would obviate the 


necessity for a performance bond. In turn, the officers of 


Seaway suggested that they put in escrow a $25,000 certifi- 


cate of deposit from a bank whereby Seaway would be able to 


draw the inte~est from the money without permitting 2 hy a 


lay fallow. Rand agreed. 
An agreement was entered into simultaneously 


with the sub-contract, whereby an attorney from New Jersey 


, 


was to hold the certificate of deposit, in lieu of the 


ordinary surety bond. Seaway thereupon started the perform- 


ance of its duties under the sub-contract. 
At some point, in the Fall of 1966, Seaway en- 


gaged a C.P.A., who testified at trial. The accountant indi- 


cated that the books and records which he then had were 


totally inadequate and had to be reconstructed by him. He 


further indicated that at that time the financial condition 


cf Seaway was "disastrous", a situation which continued until 


the bankruptcy petition. 
Prior to the entry of the sub-contract, Rand had 
not requested any financial statement from Seaway, but rather, 


relied upon a statement that Seawa, was owed large Sums from 
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“bills. Payments under the sub-contract were billed on a 


. the sub-contractors some six weeks after the work was acwtu- 
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White & Green, which was a major general contractor. As 


the job progressed, Seaway did not meet certain of its 


monthly basis, which bills were then submitted to the State 


of New Jersey, and Rand received its monies and those for 


ally done. 
On July 28, 1967, Rand sent a letter to Seaway re~ 


questing a "sub-contractor's affidavit, waive cs of liens by 
Seaway's main suppliers and forms showing that certain taxes 
and withholding taxes had been deposited with the Federal 
depositories." The requested affidavit and exhibits were 
never produced. But at some point in August 1967, Seaway 
advised Rand that it was encountering “cash flow" problems 
and thereafter requested Rand to advance payments for par- 
tially completed work, so that on a bi-weekly basis it could 
meet its payroll at the job site. 

Certain of the material men used by Seaway ‘also 
insisted that kand guarantee payments to them of she items 


which: they delivered to the job site for installation by 


Seaway. At the request of one of the officers of Seaway 
checks were made payable to Seaway and tc these material men 4 


jointly. It appears that this situation ir . 9t uncomnon in 
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the construction industry since the general contractor if 
2 ; iF 
é often wishes to make sure that liens are not posted against he 
, \ 
‘ the job. i 


On October 28, 1967, Seaway had become indebted 


® 
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to Rand for payments for a substantial amount of material 


’ 


and the officers of Rand suggested that the $25,000 certi- 


from tnis me:.ey. The assignment was made and the escrow 


Ft 8 Se ee 


i 
ficate 22 deposit be redeemed and payment be made to Rand : 
agent turaed over the monies on October 31, 1967. It is ; 
imporcant to note that the escrow of the certificate of N 
depos:t was such that it was not assigned formally to the 
Rani Corporation until October 28,, 1967, Thereafter, start~- 
ing on November 2, 1967, Rand was notified that Seaway was 
in default of its obligations to certain of the unions repre- } 
senting Seaway's employees. The amounts of these obligations 4 
were relatively small and apparently Rand advanced the funds 
to Seaway for the required payments to the unions. 

Seaway continued doing the concrete work on the 
job site until at least January Jl, 1°68. Between the as~ s 
signment of the certificete of deposit on October 28, 1967 
and January 11, 1968, Rand paid to Seawav Ijrect payments H 
of at least $15,606.61 and payments to t joint order of 


Seaway and its material men of at least $45,253.85. 
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Seaway filed for voluntary bankruptcy on February 

29, 1968, admittedly within the four month pexiod after the 
transfer of the certificate of deposit from Seaway to the 
acfendant Rand, part! -alarly since payment of the monies 
was not received vy Rand until November 2 or 3, 1967. it 
was further stipulated that if a voidable reference be 
found by this Court that Rand could be considered as receiv- 
ing a greater percentage of its debts from Seaway than other 
creditors of the same class. 

Section 60(a)‘1) of the Bankruptcy Act, 11 USC 
§ 96(a) (1), Pprovic” >: 

"A preference iS a transfer, as defined in 

this title, of any of the property of a debtor to 


or for the benefit of a creditor for or on account 


of an antecedent debt, made or suffered by such 


debtor while insolvent and within four months 
before the filing by cr against him of the peti- 
tion initiating a proceeding under this ¢itle, 
the effect of which transfer will be to enable 
such creditor to obtain a greater percentage of 
his debt than some other creditor of the same 


class." 
Reels hes Oe 
* After Seaway abandoned the job, Rand, even with offsets, 


paid $28,000 more than as sub-contracted to Seaway to 
complete the job. , 
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But Section 60(b) of the Bankruptcy Act, 11 Use § 96(b), 
also provides in pertinent part: 

"Any such preference may be avoided by the 

trustee if the creditor receiving it or to be 
benefited thereby or his agent acting with refcr- 
ence thereto has at the time when the transfer i: 
made, reasonable cause to believe that the debtor 
is insolvent." (Emphasis added) 

Recognizing that the above sections of the 
Bankruptcy Act are controlling, this case presents two 
issues: first, did Rand have a security interest perfected 
by possession prior to the four month statutory period; 
and second, did Rand have reasonable cause to believe that 
Seaway was insolvent at the time the transfer was made. 

As to the first issue presented, § 3-104 of the 
New Jersey Uniform Commercial Code (hereinafter "UCC") 
classifies a certificate of deposit as a “negotiable instru- 
ment." :12A N.J. Stat. Ann. § 12A:3-104. With limited excep- 
tions not relevant to this case, 4 security interest in a 
"negotiable instrument" can be perfected only by the secured 
party's taking pos session of the instrument. UCC § 9-304; 
12A N.J. Stat. Ann. § 12A:9-304. 

Rand argues that it received possession of the 
instrument when heii delivered the instrument to George 


Bohlinyer, Jr., an attorney, pursuant to tlie April 7, 1967 
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escrow agreement. The ucc recognizes that possession may 


be by the secured pa.ty himself or by an agent on his be- 


half, vce § 9-30", Official Comment 2; 12A N.J. Stat. An”. 


§ 12A:9-305. However, on the facts of this case I find 

that Bohlinger was not the "agent" of Rand for the purpose 
of accepting possession of the certificate of deposit., In- 
deed, during the relevant time period the interest from the 
certificate of deposit was paid to Seaway rather than to 
Rand, a fact inconsistent with Rand's position that it had 
the regvisite "possession" of the certificate of deposit. 

In arguing that BohLinger was its agent Rand points to the 
fact that he was the attorney to whom Rand generally referred 
its legal matters. However, this argument is considerably 
weakened. by. the fact that Bohlinger also did some legal work 
for Seaway. 


Finally, deeming Bohlinger, the escrow holder, to 


be an agent of any one party to the escrow -greement appears 


to be inherently inconsistent with the nature of an escrow 


agreement. As the Court said in In re Dolly Madison Indus- 
tries, Inc., 351 F.Supp. 1038 (E.D.Pa. 1972), atf'd, 480 F.2d 


e Sh 


917, (3d Cir. 1973): 
“Fundamental to the existence of an escrow 


ds the transfer of the escrow instrument into the 


hands of a third party as de;ository. Prior to 
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@ f the happening of any of the conditions upon which 
cA the escrow agreement operates, the escrow agent 
PA oe ie “is not empowered to act for either party. Al- 
* ry though he may be an agent for one of the parties 
7 f i in other respects, with respect to the instrument - 
a in escrow his powers are solely limited to those 
* Ps 7 stipulated in the escrow agreement." 
pili: . Id. at 1042 (emphasis added). 
ea 
oH Thus, the delivery of the certificate of deposit 
* n to Bohlinger, the alleged escrow agent, was not delivery to 
‘4 Rand and Rand did not perfect a security interest by posses- 
ae sion prior to the four month statutory period. 
e i The second issue raises the question of whether 
‘4 Rand had reasonable cause to believe that Seaway was insolvent 
4 
{| at the time the transfer was made. Rand argues that because 
e (| of the peculiar conditions of the construction industry it 
i could not have "reasonable cause to believe that [Beaway was] 
rf insolvent" at the time the transfer was made. 
@ i q ress I must hold otherwise. The deb-or's non-payment 
- it of bills, its calls for advances to meet payroll, its refusal 
a to supply the normal sub-contractor's affidavits, the demand 
i| of material men for u guarantee, etc., constitute "reasonable 
fj 
| cause that [it} was insolvent." 
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As Judge Friendly has said: 
"A preference is clearly voidable under 


§ 60b when such a stxrte of facts is brought to 
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the creditor's notice, respecting the affairs 
and pecuniary condition of the debtor, as would 


lead a prudent business person to the conclusion 


PRP eyes ee. 


that the debtor is insolvent, 3 Collier, Bank- 


ruptcy 460.53, at 1057-58 (14th ed. 1964). The 
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Statute moreover has been properly read as going 
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somewhat beyond this to preclude a creditor from 
deliberately closing his eyes so as to remain in 
ignorance of the debtor's condition; where circum- 


stances are such as would incite a man of ordinary 
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prudence to make inquiry, the creditor is charge- 
able with notice of all facts which a reasonable 
diligent inquiry would have disclosed and'an inquiry 


of the debtor alone is generally insufficient. 
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Id. at 1063-65." 
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Hygrade Envelope Corp. v. Gibraltar Factors Corp., 366 F.2d 
584, 586-87 (2d Cir. 1966). I find that in this situation 


Rand either knew that Seaway was insolvent or deliberately 
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closed its eyes to remain in ignorance. 
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In conclusion, I find that the transfer of the 


funds to Rand constituted 12 voidable preference under 
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4 by sod berween and Construction Cosssny, Ince, (04 Park Avenue South, New York, ['.¥o 10036 
_Pirnt Party, end feumy Iloor & “uving (Ov, Ince 


11206 Union Avenus, Cleveland, uhie 44105 P 


Whereas, ™ First Parry has erofore entered loto « contract ia writing (bereinalrer referred vo es the Geoers! Contract) with the—__ 
hes State of Now Jerecy, Divieion of Purchase and Property 


he. Infrer referred to as Owner, 0 furnish materials aod perform labor arcessary for the consuacdoa ofa twhnlag Ucnsol sor ove 
ot Shabboons MeJey Job iaet7o}, contmot 2 inoluting Adianda 1 & 2¢ 
/ 
Tw cerain plans ead specihestions relerred to io said General Contract, copies of which general conuect, plans and specications ore om ble 
R the ofhce of the Pirst Party aod nares been examined by the Second Pasty. on and specilications are om fle 
Witnesseth, that ia consideration of the covensan aud egreemens hereio cootsined the parties hereto agrees as follows: 
ARTICLE 1. The term “Architect” as hereinafter employed shall be deemed to include the aichitect directing the work as agent of the Owners, 


or any other person suthorued by the general contract to disect of pass Upoo any matter as thing connected with the performance of the g aeral 
contract. 


The term ‘Contractor’ or ‘General Contractor’ whea used ia the genera! contract documeoty sball deemed ference Secpad 
Party in so fas es it bas spplicetion to the work covered by this subcontract. p ” is bes % 


The words “be,” “him” or “his” in referring to the second parry lacludes “it,” “ia,” “they,” “them™ of “vhele.” 
ARTICLE Il. The First Party shall pay the Second Parry the um of O0S WUNDALD SEVENTY TWO THOUSAND DOLLARS, 
HO CuliTS. e 900 dott 
Progress peyments shall be upon .be basis of 90% of the value of the work performed. (s272, +00) : 
ARTICLE III. The second party shall under the direeti of the Gry , aad to the isction architect, owner prem 
isca, and the fires pasty, perform and complete is dalawine cart sid = - say ” aon 
Furnich ell labor, materinis, oquipsent, tools anu suporvirion to perfora 


and conplete all concrete work in accordance with thy wontract drawings, 
epeoifications and Addunio i & 2, 


Include without limitation ths followings 


1) All comorete work an required by seotion 3 of tha specif! cations. 

2) Unloading; and placing of all reinforcing bare ond mech. Jars will be furninded 
by the First Party, tuc second Party chall furnish all required tés ware, 

3) Gurniching, placing, coaysoting and fine grading cr porous £121 undor slabs oa 
Eredee 

4) All roquired hand work to trim the trenches for footings and thickened aress 
in clebs. , 

“§) ALL layout work es requared to perform ite work. Layout ond stakes fur the 
excavation will be poriormod by others. : 

| All perimeter inoculation, ouriny, expansion joints, vapor barrier, haniener ¢to. 

7) Getting of all mitcollanesus ootal and other ites ondvudded in concrete. 
Botting anchor bolte urd grouting base plates. 

B All required concrete aJdativeo, aduixtures end datecral unterproofing, 


Se tae 


« 


“ 


cea one 
Paints ¢ 


Ver 
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s 
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9) All cleanug of dobris reoultant fron ite work. 

10) All nite concrote work, foundations for flaypole, basketball and bagoball 
backstops, footinye for nice pans) will, include estting of sloeves und 
reinforcing barn furnished by otie:s. 

11) All concrete ourbs and walks inoluding fine grading and furaiohing and plasing 
ef roinforoan; oceh, 


Bite conorct. work shall be performed in accordance with the requirements of 
geotion 23 of vi.- specifications. or payment purposes it is agreed that 113 


wo of aito concrete work 40 THIRTY PUOVSAYD DOLLARS NO CLNTS(S 20 
6 inoluded in the price otatod steve n Article : #78(330,000 0) ubioh 


All tha above os required by tho ase Jid and Alternate C=. 
Ontionr 
A® tha First J’arty option the Cecond Party agreea to perform all additional oonorste 
work inoluding installation of tae rods for laminated wood anchys as requirod ty 
Alternatos A=l, Web & %-7 for an additional sus of Tae six gemma DOLL ARS ,10 CEYTB 
Unit Prices 36,000.00). 
ha bocond Vvarty acrees that unit prices 10,11,12,43 and 15 ne Lieted on page 6 
@Ppopopel Porm! of tha spoolricationy are yert of thie agrecnunt, excopt tiat "Add" 
unit prices cuall to duoreaoed Wy 10,\- 


Die ae Eee 


to dopomit the cus ote tlit Tis rid POLLING, 40 Url 2 Seu roe ecocmunt 


: Onarenteg s sac th selon . 
} IN O.ustto durum Fpithfull -erroraance undes-thie- agromsnt the feoond Party acreet LK. 
top- 
i117 to to hold vy Ralph tyyuan—eaytts, GLtornay for amt watil cotiptactory eouteticn oF | a 1 7 


Bll ous to bo jerloraed hy 4t. - —— Sy 
U%/ ** Pyorationg tice ee ah awn ; 
bi. Tobtwsicht saoulating qaibable concreto 19 not inoluéd4,. 4 
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of the above work shall be performed egreeably to all the cootrect drawings end specifications and any addenda and modifications chereod 
fe by the said architect end to the dumeosicas and explanauons thereoo, therein 80 herein contaced snd soy detailed drawinees of tad architect 
bereafrer furauted, subject to ail geceral ans special clauses aod coadiuoas cootained 19 sud contact, specincaucas, addenda eri mcdictaicas, 
gcoording to the wue intent cod meenicg thereof ead of these presents socludiog all lsbor, engroeering services for lines, elevations. ett, 
end macerials, jocident there’o of as ete usuelly pertormed of furoushed 19 Conoecuch with such work, acd segerdiess of wbechcr the ledot Of He 
qarial bereby sublet ore refered to as Voces One OF cote besdicgs 10 the specsbcaucos, it being the soteouca that all work usually pestormes bp 
the wader covered by this egreemect and required by & geoere) contract, shall be pesformed by the second perry. All such labor ant = rial sos.) be 
ube best of thess respecuve lungs and whe second Ferry | provide et hus OwO expense, 6) teols, scaZolding, howung facilives for ms 1, elssacor 
eervice lor epic vets. woplemenu, © ter, beat, power, electric service, Cartage, storage space, shop drawings, tess, molds, pho 

sntees, sacoples ood permits nec ry for the cue acd proper performance of uus coouact aad pay 61) icspecuce fees, foyalues © 

save the Grar party bermiess from joss of aonoyscce oo account of cleims of suits of Bay kucd for infringement of pat im Coonection wid the 
work )f drawings of specibcat.cas Cc Lact, the deasion of the mud architect must be cbtuuned before proceeaiog with the work, otherwise the second 

will be te:d lab.e to mene ny chacge ce to correct eny such conS.ct without expense to the Bret party Aoy wotk of mat 

oa the pisces and not mentioned ia the spout Visa vereey shall be cakeo as shows and meauoced in both. The spprovel b 
drawicgs *" mitted by the second parry shan net the second party from cheoges OF cevieuons pot specifically called to the archiects smest.oa 
fo wriung oo for errors therein It is the satettuon that in so fas as the poruon of tne geaeral contract being performed by the second parry te con. 
ceroed, the second party assumes all the CD geucus of the fret party under the genersl coouract sac shall be sequited to do af] things end be oouad 
by all ruliogs of the architect to the same degree as the frst party it bousd and the second perry, will et all umes, as demanded by free party, 
execute #!] documeo and as macy copes tnereof as required, acd do all wings deemed cecessary oF coaven:ent by the frat party to carry our th 
terms cf the general contract sod obtaa ps sent thereunder. Should the dre party supply soy thing of feclity used by the second party which 
the second purty bes egreed to supply for his owo use, thes the second party shall seimburse the first party theretore of where the cond party and 
others beve obtasoed the wie oF benefit of such thing of facility, thea the second parr’ ssell bear such proporuen of the cost therenf as the ercovat 
of this subcoorract bears to the tors! value of the contract or work doce by al! enjoying the use of such thing of facility. The second party shall 
furnish, locae sod jostall all sleeves, inserts, etc, requited to complete bis work. 


ARTICLE IV. Should It sppeer thet the work bereby intended wo be dors or the msterial to be furnished, or soy of the marrers reletive to 
sald work of materials, are Dot scenuy detuled of explained on Whe said drawings, o: io the said speciicarions, the secood parry shail apcly -o the 
fret for such ouker and further drawing? oF explanacons 6s may be oecessry, and sf i cooform to the same without extra ¢ penr.uo0o, as 
pert of this conirect la event of any doubt of question arog respecuog the wue meaniog of the diewings and specifications, relecence shail be made 
to the erchictect, whose decision thereon shall be Goal and cocciunve All work to be done aad macerie!t furnished must comply wich tie laws, rales 
and regulations of the Unired States, the Stare, the Muniapaicy, sod che verious deparuments and agencies thereof, and all ledor sod material ia 
eddidoa to that shown on the plans and specications necessary to comply with said laws, rules aod regulations, will o¢ furnished by the second pery 
hereunder without extra charge. ‘The second parry sgrees to icdecnauty ‘and save harmiess the frst parcy from, and agains «=. 48 Gd expenie caused 
or occasioned directly of indirectly by his failuse to 10 comply. 


ARTICLE V. Should any slreration, addition ct emission be required io the work shown or described by the drawines or specifcad 

the tecood parry shall promptly furcish to the fast party @ detailed breakdown showior the diference in quastiry eod value of lsbor aad coucer 

effecte’ by such alterstion, sdaitioa oF omincn, and « fais ond reasonable velusuoa of the work eltered, adced of oruitted shall br meade, end ths som 

herein sgreed to be paid .of we wotk eccor/ing to the ofignsl pans, specicauons end en7 addenda or modifications thereof pirat be incris-ed 8 

dimioished as the case may be, bt aay such chacge shall oot sbrogece, vary, avoid, or eset the terms of this contract, Of extesa whe eras cf oe 

etion fixed hereby, unless expressly agreed in wrticg. Toe Sree party shail have the right, ia event of termination of the Kee 

cause, at any time, to cancel this contrat and requite the second party to Cesse Work thereon ia which case we fret party shail i 7 the Binad 
based oo the contract amount against soy damage cirectiy resulting from cancellstion except that the second party shall cori? ed 19 fom. 
tion for prospocuive proucs oF macerial ucfurnished and except thst in t'* event the geaerel enatract is terrainated by any © D 

default of the owoscr, of f great the were is stopped by Cour Order of pubic suthority, the Bret parry shall be lable oaly for «hs « 

secel~rd by it for the ork pezformed by the second parry less its proportionate share of said sum. in case the smount to be sais 

from the contrect pri. by reason of changes of termination 1s Got agreed to, the valuetion of work edded of omitted shall be reicrecd w 

arbitrators to be eppointed one by each of the pares end the third by the two so chesen, but the frst parry shail mot be lisdis for s t 

gum than It obtains from the owner by reason of eddiuons, ommmistions oF termination, less x reasonable overhead and profit to the Gret pacty, 

god the recovery br second party shali be conditioned upon receipt of payment therefore, from the owner. In the event of controver:7 as 1 

value of work edded, omined of terminated, the Hot patcy may inspect the books, contracts and records of the second party, who shall wake 

game available for such inspection upoa demand. The failure of setusal of second paity to permit such inspection shall preclude any recovery 

by second party. In event of a deduction, the deduction take by the owner shall be controlling. First party shail noe be liable for soy cucages 

gesulting from coy default, breach of interference by the owner except to the extent it may recover therefore on behalf of secoad party. 


The first perry, at its election, mey sppeal from any ruling of institute suit to recover damages or for extra work, or by reson of any 
deduction or retusel fo pay by the owner for any feasoo involving the work of the second party. In that event, the second party shali pay he 
com of aoe or action aod shall reader every assistance without cost to the hss party, in the prosecution of said appeal of suit. The secoad 

‘ Le bound by the determination of the o ver of, in event of sppeal of tt, by the determination im said sppeal or suit, aod shail be 
entitled to its proportion of any recovery, less ove ead aod prot to the firse party and less the exnenses and atiocneys’ fea iQ Pree nag 
quch appeal or suit. Where work is required to be done end the patties cancot tee as to whether such work is extre work cf as to wWausuea 
by resson of any modification sa herein provided, the performance of same shall sot be delayed, but the second party shall nevertheless pro 
ceed with the work upon the writtes order of the first perty, The failure of the second party to proceed as herein provi ed shall conmsucste @ 
material breach hereo regardless of whether of not the second party is correct in its contentions, it being underse thet the progress Ci the 
work may not be delayed by any controversy between the parties 


ARTICLE VI: The second parry shall provide both io its shops and shose of its sup; liers and subcontractors aod at the building, suficient, 
pafe and proper facilities at all umes for the inspecuioo of the work by the sschitect of the Brat party and must upon request of the firse party Pro” 
sduce all vouchers showing the quality of the material used and must upoo request take all steps necessary to procure the approval of macersis aod 
gust deliver samples thereof end subject such materials to tests whenever required. ‘Ihe sccond party shall, within sehen) A hours aleer cco. vlog 
written notice from the first party to thas effect, pro eed to and remove from the grounds ot building ali materials condeinned by the erch.cect of 
the first party, whether worked of uoworked, of take dor a all portions of the work which the archiuect «the frst patcy shail cor ienin as ute 
sound of improper, of as in any way failing to conform tuo the drawings and specibcations, Of to the condinons of this contract The second party 
shall cover, protect and exercise due diligence to secure the work from injury, and all damage happening to the same before foal acceptance shall 
be made ged by the second party. The second party will do all necessary curmng, brong, repaiog aud patching of the work included herew 
foe and after all other contrectorms and mechanics, and maimtarn said work as required by said eenctal contract without expense to ve first party # 
will remove from said premises and site ali ditt and rubbish which may result from. the work done hereunder from ume so tine 8 the work 
progresses and in event of controversy as to whether the rubbish os that of the second party of any other subcontractor of pe“son of patty 08 the 
site, the determination of the first party as to che babslity for the removal of said rubbish shall be final. 


ARTICLE Vil. The second party shall and will proceed with the said work, and every part and detail thereof, in & prompt and diligent 
manner, sod to facilitate the performance thereof, the foreman of the second party shall take orders directly from the Superintendent of the 
first party end the second pasty shall and will do the sevetal parts of the work at such umes and in such order as the hese party Mey from ume 
to ume direct, and in the event the project is divided inte sections, the second party shall prosecute if cequued by the bret party. all sccuons 
simultaneously, sod shall and will proceed with and wholly finish the said work according (0 the said drawings, speciteations aod this contract, 
in such ume 49 not to delay the other trades sod to insure complenioa of the peneral contract within the ume hacd herein, the penersl contract ume 
being of the essere of this contract, Second party shall work overtime, Saturdays and Sumdays at the direction of the first party without addiuoaal 
gost fo the first pary if an the yudgsment of the hest party such overnme and Saturday and Sunday wotk as necessary duc to delays of sccund pasty 


The second party satees that if it shall delay the progress of the work, so a8 to cause any damage, for which the first party shall seffee of 
become lable, 1 shall make good to the hit party ery such damaces, all inclusive, and the essent OF permission of the bist pasty to che delsy 
baisbing of the work shall not be construed as @ waiver of the sgreement to make goed any damage caused by such delay of cctault of & fostesruse 


of such damages. 


ARTICLE VIII. The second a shall not cause any unnecessary hindrance of delay to other contractors at said site of building, and shall 
a 


bees cont of all damages dove to the work of such orher contractors by ot ot its employees, and will sepace all damages to adjounrng etreces socwalhs, 
tod premises done by of us eanployees, ood shall be directly responsible to any orher contractor. Of subcontracton, whose wok wsod paged. end 

‘ , 
in the event the work of the secood party 1s damaged by any orhet subcontrsciot Of contractor On the site, such other contractor end swb<oa 


eractor shall Le directly responsible to the sec nd party sod the second patty will hot seek Compensavoa oF Aamages from the bist party ** caso 


t. 

—_ faould the secood party be obstructed of delayed in the commencement, prosecunon oF completion of the wotk because of conditions aot 
eriributable to the second party, end which by the terme of the general Contract inay be grounds for aa eetention of time, 1 shall wehin ewroty fue 
hours therestier make clam therefor 1 writing, Om he firse pacep shall award end cerntly the smount of additional wine to be wed, of oof 
said time vo be the same os shall be ellowed by son. wren the sand fest party wader the general Conttact slates {, for serd deley The bet rery 
ghall have the right, ef say te, 10 delay of suspend the comuneacement OF execution of the whole or ang part ol the work here contuected o* 
done, of very the sequence of peslormance thereat, without compenrsuon tO the second parry other than coding the tune for compleuns ; 
whale work bore petal equal to 6 ot such: delay Ge suspen evan Progress “hedules mer from tone to me be nuabhed to confoun to acceler 
oa, delays, suspennons OF varsances ond scoomd party shall contorm ne progres® thereto 
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ARTICLE IX. The second parry shall make 00 claim tor exira of additional work wcless the same shall be done is purtwauce of « wn 
change orier executed by an exeaupve ofcer CF the fest perry. If so the performance of the general coouect, the free party shall order a wrenes 
extra work to tus contect but act crus to Ue geoersl conuact, of the option of the frat party, the second perry shall charge ether en saterd OP 
pum of a2 Ue Oper” of the Grae perty, die cost of sad work plus ven pee cent (10%) for promt, ovethead, supetvisca tnd toot and shah roca! shail 
coosticure the couse emoust due second perty for the extra wore Shouid frst parry require such work to be pestormed of 6 hump sume bare 
aod che perucs fost to agree on Ue amount, the same shali be determined by arbitranion of provided in Armcie V, meanume ihe © rhe shall proceed 


Io the event the second party clams any work directed to be pertormed by it nv: so gnc os obbeonel week, & shell wishla cece Gaps 
afcer receipt of such direcucea before the neat ennuiog payment aod betore proceeding therewith mabe writen clam Therelor prune wa devas! 
the bess of «ts conreauen and 6 detsiled breakdown showin separately the addinonal cost Mi eMbor end marenel Upon eninen duertion pg 
Bret parry, oc nd perry shes promp:ly pr ured wath such SOtk and should the frst party rule send work 1 not exere ot eddinon the second 

may scerve its claim therefor mE we prosest given within three days alter nonce to proceed. Clams fos dameges by teesen of 607 
ext Of OrmisHO® of the firse party shall be mad » wring with three days efter the emitation ot such ect of omnon Farlute to make weuce 
pouce of clam within che tune and im the manner as herern prov ded shall consetute # waiver therrol and no recovery thereioe car be hed le 
po event shall fist party be lable for work pest srmed under protest except to the extent it may recover therefor irc the owner les expenses, 
etc. as provided so Anule Y. 


Ie is understood and sgreed that the fnctions and powers of the employees of the feat parry ere strictly limited to the erecuvce of th 
work hereunder, ss J -hacd by this contract and thar they have no authority to make, permit or euthorize ony altersuos, change of depertute 10 of frome 
the terms and provisons of chs contract of the plens and specaficanons, Of to waive any right of the first parry 


The second party hereby distinctly ead expressly declares and acknowledges that before signing this contract it has carefully read the tame 
and the whole thereut toecther with and sm connecnon with said plans and specicauors, that it has made such examination of this contract end of 
said plans and specihicanens and the kuanion where said work is ta be done, as to enable i¢ to thoroughly understand the intennon of the same 
end he requiremen covenants, agreements, stipulations and restnenons comained in this Contract end the general contract # od in sacd plans and 
specincations, and dist ayrees that ic will nee hereafier make any clam of demand upon the hist party, based upon of arising Ovt ol eng alleged 
misunderstanding of f cepuion en ws part of the said requirements, Covenants, stipulations and restrictions end that ang information piven to 
it by the firse party of ¢ hers as t0 the quanuties of the work, of as to the parnicular plans -elating to its work, prior to or 4 g the progress @ 
the work shall have 60 bearing of ef ect whatsoever Upon the ‘oral amount to be done of f aid for im the Gaal sertlement of otherwise vere the conrrect 
requirements, and second party wil! cot make any clam for delay or damage by reason the condition of the site, te 4s of utilities ond free party 
thal’ not be responsible for dithculry of access and shall not be required 10 provide acetis 00 the site of any part thereof 


ARTICLE X. Regardless of the provisions of the general contract of specifications, the Gree party will not be required t provide soy wanhmen 
service for the protection of the scond party and will not, in any manner he answerable of accountable for eng kk 2 or damage that 

hspp-n to the said work, or any part © parts thereof te pectively, oF any ¢ { the materials of other things & sed of emploved in finishing oF com p! 

the said work. The second party shall bh Id the firse party harmiess from all hhabslery, loss, cost of damage from claims for injuries of death fr 

cause, while on of Beat the project, of ins en ployees of the employees of its subcontractors, or by reason of clams of any person oF rerioot for 
injuries to person oF property, from any cause occasioned in whole of 19 part by any act of omission of the second party, rts represe tar ven. er plorees 
subcontractors of SU) f tiers and whether of mot it 15 Co ateaded the first party ¢¢ atribured thereto in whole of 1m part, OF was fexpe nuble therefor by 
reason of noo delegable duty The frst party may retain eny money due of to become due hereunder, sufficient to indemnity it egainst such inypuries, 
aims, suits, sections, costs Of damages should soy such dam arise 


The second party shall. before commencing work and until final completion and scceptance of the general contzect, mainte workmen's 
compensanon insurance, public jiabilaty insurance and contractual liability insurance 18 amounts specihed mm the General Contract but oo iets 
than $300,000.00 and $5 0,000 00 public babslity, and property damage lability insutance of not less than $100,000 00 ana $300,000 00 hens 
procectiag him and his Subcontractors & inst all claims foe damares for personal injuries, Of death of property demeants sudered by perone orhet 
than employees, resultiog directly oF indirectly from operations under this agreement Such insurance shall be carried in & Company OF COmpec.es 

fe to the first party Second party shall not commence work ender this contract until he has obtained ef) insurance requnred ander thus 
article and not voul such insurance shall have been approved by the first parry, nor shall the second perty sublet any pert ot his work wi. howt 
assumicg full responsib.uty for requiring similar insurance from his Sub Contractors and shall submi¢ sensfactory cudence to that eilect m the 
first parry. Complian- with this Artule shall be evidenced by furnithing to the first party satisfactory certihcares of insurance trom acccrtso’e 
aarriers which shall concain # starement that the policy covers all operstions at the site of this work and thas such policy will not be carctned 
until et least ten (10) days writtea nouce by registered mail 09 that effect has been given to the first party Failure of second perry to pro 
vide said irsurence may, f the option of the frst party, resule in this agreement being terminated as provided Arle XIl, of in lew 
guch actics. the first party shall have the mabe to maintain all said insurance for end in ~” * name of second pary end second party sarees 19 per 
the cost thereof. Complience by second parry with the foregoing requirements as tO € 1h 1k insurance and furnishing cerucates shall noe relieve 
second pert from liabiliry under this Anicle. The insurance limits mentioned in the Juncle are minemum unless those required by the generel 
cootuct are more, 10 which case, 1! limits in the general contract shall be mioimur 


ARTICLE XI. The Girse parry witt not, unaer pe answerapie of eccouute~'e for any pre of thett foes suftered by the ena 
party. No materials delivered on the premises 10 form swed therefrom without the consent of the frat pare eeeepnnk 


only such surplus materia! as may remain afore com 
ond soaessiss josialled and the Second Bbasty shalh-<entsbule 40 
beersrtoctie pencil conisee-psna-— 


a-* ARTICLE XT The second party shall employ such nember of men as the first party may direct and should the second party at eng time 


refuse or neglect to aapply « suficiency of properly shilled workmen, of of matenals of the proper qualiry ond quantity, oF become imaolsent, of 
unable to pay 5 obligations ss they marure, Of in the opinion of the firse prey. fal on any respect to prosecute the work with sufficient prompiness 
and dilieence to insure its comp ction within the time herein prowial. oF fail un the performance ef any of the scteemenrs on ie part herern com 
tained, the first party shall be at bberty, slree rwo days) written notice to the second parry deliversd personally of mailed to of ih. of tt plieve of 
business, to terminare this coneract Of any pare thereof and may use eny mat rats, implements, equapmerns appliances of teats fuensbed 
belonging to the second party 19 completing the work end first party may take over any subcontracts oF purchase orders al second perry. whch 
sub-contracts and purchase orders second parry dues hereby ascen (9 weet patty eflective upen termmanan oF taking over of the work of 
second party in whole of in pst. as here pr vided. of said firse party may a ate epnan Crank epten, f ceercned to be exprewnt sed 
notice above mer ioned) itself or the poh a subeaometracton fyenivt. any soa bane and maternal or bork, in whole or on part, and officer tne com 
thereof and expenses therefor arunst any muney hice of ( HEEOI hut hereunder Second party shall he hable for any encess cost of complenos 
of work terminated of petionmed by first party or if Ibeontrreet of Hote on me pat and eal be entitled te no iurther Compensanan ehatwever 
in the event of complete ferminanos of its uAperformen partial Os tty contract 


ARTICIF XIE Any provisine of the peneral contrac’ dacumert, new ilaiaod ne, any (anes impered of which mar hereviter be imposed oF 
Municipalities, Sate oF Federal poverament upon the waive af work me mater tore bed op the second party shall he pad by the second perry ond 
the second party accepts exclusive habshev for sev contriburwone fae uneinpi sme cee ral sc ern. OF OfMEe INSUTANCe coverme the emplorres of 
second party, and the addition to this contract price of soe tax imped fee of hereafier on be or materate umnched be the second perry 
prohibited The Contract price, on all beiliags, shall be adiusted to sepacarely ity licate use of sales Ines ee led va the charees ma le 


ARTICIF XIV The second pare will nor enter into ane contract with anv persan other than the firse prety for be me Life apicers ont Oct. inte 
fo say pores of the premises ine toed herein pending completes and siceprance of the provect anu ell hantle all martets ¢ anne & the prow 
solely through the fest party ue! + herwise diemcted by the five party an Ow als 


ARTICIF XV The second party shall furnish & competent representative who shall be hep eonsevotiy at the site 


ance of ire work to represent the second parry for the purpose of recewmng nonces, onder art insersctions and who shall whee called 
first party report the general progress of the work ar the huikline ef else where 


ARTICLE XVI Whenever notice in writing may be riven to tne second party at here provided. aweh nance may he maned to the beet 
known address of the se 4 party 

ARTICIE XVI The second party errees net 10 dutty shout the premised sev Seat td: matk of other alvernsement and fo 
remove the same when to dicecred bv the few parm 

ARTICIT YVUL The sserament be the second party of this contre of any soterese therein, ar of ene mane? due or to become due br 


the free party shall be vo do Any sesreament if consented to will be deemed wihicet & leer 


reason of the terms torent wihner the wrirten consent n 
tives foe wher the second 


preferences end babiliwes emir sed whoa the firse pare foe unpard obligations of the serom. 4 fF, OF foe ony other babe 


perty might be held respons bie 


LJ 
ARTICIF KIX The wrond perry shall procure 4 materials from such sources end employ such te! + subieer rm euch rer and Candin 
s labor relerane Of the site and prevenr or Lea be ober trates In the event of eo athe resuline from e wnt vuresder 


tions! dispute Wy lenge of oflecting the Jebor emploved he the second party then the frst parey mag, ef Is OPHOF vermunate this earenment hut shell 
4 perry for the value of labor ana material furnished properrcme’ wpern the coferact pret 


es will resule in Hermanos 


compensate the secon 


ARTICIE XX The second party shall promt tly plece atl onters oF subcontracts fot lehew of materials to be sung tied hereunder vo thar terme 
thal) be ev aileble when required for the orteriy propiet of the ¢ perl consrmcnon The tecond party, on demand, shall edvise the few corey of the 


ime when and with whom such orders oF subcontracts have heen placed and. from tine to Heme the a thereal end sutborset the few party 


W Ma'8d 


ARTICLE XXL Progress payment for work performed ducing any colender month shall be peyable within fen days etter payment therefor 
ig received Soy the brat garry from the owner, prov led that the second perry hes delivered to ghe hese parey in proper eriplicece fore @ requinnue 
ot beast five days Prine the requisstian dace established berween pest party and the owner & id which shal: be audited end rpproved ty the 
Aree party [he esate of the architect as tu the value t the work performed shail be binding on the second party for tre purpwe of 
«or ina the welve of the work peatormed ty be at such fata te the contract price nein es the value so haed bears to the pre Upon ynwh 
erchuect based bis Computation The halamve shall be payeble tmurty dave after the general contract 18 completed and accepted rd the last 
emt tecenved from the owner, and att frawings, plan® af specifica vs recurmed to the fist party but un the event any portion of ca 
lame & retained by the owner as guarantee Covering , re involved heremn, the hese party may retain from the second party en equivelcas 
amount unul payment thereot is release! by the owner, nt beynu under’ und thac the second party shall guarantee the labor i matesal im- 
stelled by him. fur such pericd and to the sme curent as the hese party is regu ted by the general contract to pusrantee the 32 No peyrceat 
en be made until the second party shall have clone suthcent wor ta fully equal im va ue the amount of said payment 


PROVIDED, thee before each payment. upon demand cf first perry, the second party shall furnish to the Grit parcy en affidavit on « form satie 
factory to the fire perry indicating in sletat the unpa 4 oblications incurred by the second party in conoectiog with or at the result of the tector 
ance of this sub-coorrsct. fo whom ina ered, the anoun hecome dce therefor, ant. if demanded, procure the delivery to the first party by 
the maternal supplier of duclicares of all marete rater wresent reverpret bills showing payment of such ct! gations incurred 
and dule receipred certifed payrolls ind anng ful ’ ’ . employees of waces earned during the preceding payell pencls and 
provided thes, prior to a) payment, the s- ad party. f . t deliver to the fost party, io > the atfidsvics rocuired, July 
executed relesses of the first party from each of the per obliqanons were incurred tocether with @ 5 er release executed by the 
second party. Should the firse perry rey (he final premene ny part theren? without the prevesranion by the second party of such rriezse, vie such 
payment, end the acceptance these (. shall in inelf conserute & release to the first party by teason of any ond el! things done of fertut ned of per 
taining to of et.sing mut of the eelerionship of the partes hereto at o resuleof this ef act, or the presence of the second party on the site wheher 
in contract of fort, excepting only ene such sams withhe!{ as 8 miasanty fund or er Lrional compensation of damage obtained from the owner 
@ which the second cerry rosy thereafter ber » entitled as berein proviled Purse parry at us x le option, may make prepsyments without affecting 


the terms hereof nor the lability on ery bond given by secon? party 


Ie the event at any time ony obheations incurral by th: secon 1 parry in connection with or as the result of the performence of this mb-contrect 

ere onpeid, whether due of to become due, the first pasty as suthorizet to meke such payment direct out of any moneys payable to the second penny. 

ead the frst party mey er eny crime if it se desired inake diet payment to the labor employed by the second pany and the second party for inelf end 
bes pub-concractors, material suf pher and ¢ oyeet. herehy expressi7 waives the right to Sle anv hen or claim against the premises of money et od 
che first perry; end furr ver har if oe , , hereof, there shall be anv ben, of other claim for moneys due of to become dve for whic 
established, the firse party meynt he and which wou he chargeable to the ond party second porty shall immediately saccly of bond rhe 
game, of the fiet perty shall have the ttn bond sant hen + of otherwise d aree the same and to retain out of any payment thea due oF 
theresfrer to become due, sn amount é nplerely indemnify it egainse s. hen of other claim with interest together © ith che cxprnse 
lacident to discharging su fh hen of clam ot defending su » enforce such lien of other claim including any premiums chareed for 8 bond ant any 
attorneys’ fees and dishuremenry all of which the second purty aerees fo pa Soauld the first parry give the second party notice of sn¥ uopeid clin 
fot obligeniont incurred by second party. the secor 1 t t be estopped fron ting babilicy for any such claim unless within three days after 
goch pouce it indicercs to the firse party in writin cistered muil that there is some sum Aifferent than that demanded owine, of that there ere 

, BO fums OWINk And should there prove to be # ra afreg all payments ere mnade, the se und party shal! refund to the first party all moneys 
chat the Isrcer may be compelled to pay 1 licharve and detending the seme Any len or ¢ ther claun, until sacished or withdrawn, shall preetude 
eny end «!! claim of demand for any payment whatever ndec or by wertue of tha, contract 


‘ ARTICLE XXIL. It is further mor sliy agreed berween the parties hereto that no payment made hereunder, including the final payment. 
ghall be evidence af the performance of this contrac cither wholly or in part, egainst any claum of the first party, afia Go payment shall bs ecacted 
to be en acceprence of eny defective work of as a waiver of ony of the provisions of this contract and any waiver of anv of the tems hereot br the 

Gert party shall be withour prejudice and such waiver s! sll not be deemed to be conuinuing or in any way affecting the other terms, provisions Of 
. covenants of this contract 


f i ‘ ARTICT HTT fs parry se Tr PTA hy or deenectie pro een 


the second verre-deinrt mm the frst parcy & duly execute tery company performance and payment bond by « compan Salsisctory ard ta 
' 


ercat sanifectory fo (he first party in the amount of huss tect-anduaa form sapishastusy ta he first party, end with Pants 
'¢ z cod Qa SE lle 
‘ 


vert tnlore uf the svond pany ta coniply Kerewrth shall be ground for termination as prov led in Attule XII 


ARTICLE XXIV Should one of more other contracts, now of hereafier, exist berween the parties hereto of with uny eM lisced corneertton 
or company of the first party, concerning this of eny orher construction provect then s breach by the second party of any contract. nag at the epteon 
WO of the first party, be considered a breach of all contracts and it that event the firse party may terminare any of el! of the contracts 10 breeched. or mer + 
hy @i* hold moneys due of to become due on any such contracts. ond opply the same toward payment of any damages suffered on that of 68; whet 

' 5) cl) Cooter ‘ 


Al. 


\' ARTICLE XXV. Before prover ling with the work unter this contract, the second party will accurately check all previo: and surren Taine 
s\ work done by other trades and detennine the correctness of sane and fs.ture on ats part to detect of report discrepancies will celewe the fing warty 
gf any end ail claims to recover cos, expense of damage resulang there trom 


; <3 ARTICLE XXVI. And the ssid parties for themselves, thet heirs, evecutors, sdminiurrators, successort and assigns do hereby agree fo the 
fall performance of the covenana herein conrsiced 


% ARTICLE XXVII This agreement cannot be changed of terminated orally. 


ARTICLE XXVIII. This sgreement ts m- Ae enpdinionsl upon the approve! of the second party by the Owner of Archirect where puch eppeovel 

le required by the terms of the peneral cootract The sscond perty shall not sublet any portion of the labor or material involved without Art cacaining 

approval of its prospective Sub-Conursctor of supplier by the ficst party and by the Owner of Architect where such epproval is required by terme of 
coorat ‘ 


¥n Wttness Thereof, the parties hereto have executed this comtroct the day and yeat first sbove written 
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THIS AGREEMENT, made the : ay T tt ' » day of April, 1967, |" 
Fi between RAND CONSTRUCTION COMPANY, INC., 4 corporation of the State of New .. 
‘york, having & principal office at 404 Pa-k Avenue, South, New York 16, 


Mt 


aie 
A 4 


ie New York, hereinafter called "Contractor," party of the Firet Part, and 


Be SEAWAY FLOOR & PAVING CO,, INC., @ corporation of the State of Ohio, 


—* 
“2-2? 


4) having a principal office at 11206 Union Avenue, Glevetend, Ohio, herein-" © 
‘after referred to as "sub-Contractor;' ie b ARE. t ay 


WHEREAS, the Contractor has heretofore entered into a contract with - 


cP the State of New Jersey, hereinafter referred to 48 "owner," for che , 


ost tire #: 


tT 


‘erection of certain buildings and facilities at skillman, New Jersey, 


‘paid contract being dated THE AIST C FDECEMBER INGE "ae 
Fer and ig oe Pree: ty sh th bg 7 ee WIE Btey , eel 


TD Ry tt ALS Le 


esis 


3? 


es and being identified as contract No.l, Cine TAL COW SILC TUN 


uy 


yA | WHEREAS, the Contractor and Sub-Contractor have entered iato 4 aub-; 4% 


rey ny Woy 
Be contract covering the construction of certain cement and concrete work Mie’ 
ae: Wy 


adn connection with the construction ‘of the buildings, structures and al 


Cea et 


\ gackiities to be constructed under the terms of the contract between’ the: 


i ’ Contractor and the Owner, which said sub-contract is dated THL 7 7H Day’ ras 
. pw ACLERDANCL WITH : “he 
o BF Aemia, | se 7) and covers construction shown=on—sheete—Nos. aul 
RUAN S Nad sPECIFICA TUN > SET FeR TAIN THE BGT CIA AL Em, 
BA REENEVT BETWEEN THE CON TRAS TOR AND ENVNE Magy ry s- 
FORE £010, : 
" ¢ ‘ 
a ot ts 


WHEREAS, the Contractor has agreed to waive, and hes waived, the 
of requirement that the Sub-Contractor post with the Contractor a Surety 


“Bond as ordinarily required. eS Rae UE 3 


NOW, THEREFORE, THIS AGREEMENT WITNESSETH, ME 
/ 


1. The Sub-Contractor acknowledges that it is held and a bound 


unto the Contractor in the sum of gAS) coc. 674 (0 Pe 5 
for payment of which well and truly to be made it hereby binds itself, 


“.: tg successors and assigns. . 

; The condition of the abo obligation of this Paragraph 1 is such 
‘that if the Sub-Contractor ghall well and faithfully perform all of the 
things required by it to be performed in accordance with the terms of tha 

a gaid sub-contract and in accordance with che plans and epeci fications 
: therein referred to, and shall, in addition, pay all lawful claims of ite 


ai 
j ' Poy 
' ' 


ere eee 


acca asaceten, ~ een ONT NST e ota erates 


‘ee 
sub-contractors, materialmen, laborers, persons, firms or corporations 
for labor performed or materials, provisions, provender or other supplies, 


teams, fuels, oils, implements or machinery used or consumed in, upon 


“for or about the work and construction nequices by the Sub-Contract to 


Wet 
WN terms and conditions which the Contractor hereby accepts: 


be performed, then this obligation std be ‘void, otherwise, to remain 
in full force and effect. ; ee eM ans 


2. As security for the above obligation, the Sub-Contractor has 


delivered to the Contractor certain Certificate of Deposit of Trenton 
{rust Company of Trenton, N Jersey, bearing date April 7, 1967, known 


“as Certificate No. CD 7937, certifying that the Sub-Contractor has 


deposited with Trenton Trust Company the sum of Twenty~ -five thou and 


($25,000.00) Dollars as therein indicated, The receipt of which by the 


i... Contractor is hereby acknowledged, The delivery of said Certificate of 


Deposit by the Sub-Contractor is made in escrow, subject to the following 


a, Provided that the Sub-Contractor complies with the terms of 


'gaid sub-contract and with the conditions of the obligation set forth 


‘ct 4m Paragraph 1 hereof, and said work shail be accepted and approved for 


as va 


Ae et BAL 
a, aires Er iva wae SD 


ates Shey Fe 


\ materialmen or supplicra. 


payment by the Owner, the Contractor shall immediately and without 


‘y.)' demand return said Certificate of Deposit to the Sub-Contractor, 


b. In the event that any claims or back-charges are made by the 


Owner with re ,ect to the Sub-Contractor's work, which the Sub-Contractor 


‘shall not rect within the time required by the Sub-Contract or within 


s 


such other time as the Owner and Contractor may agree, or in the event 


that any claims by laborers, materialmen or suppliers for labor, material 


or supplies used or consumed in connection with said sub-contract shall 


! be made against the Owner oF Contractor which the Sub-Contractor shall noc 


pay or settle, then or in either event, the Contractor may, unless the 


Contractor or Owner is withholding monies due the Sub-Contractor under the 


‘\¢erms of said sub-contract in sums sufficient to pay any and all such 


| 
| 
| 
ame 
claims, retain possession of said Certificate of Deposit in escrow to 
guarantee the payment of any back-charye by the Owner or any judgment 
recovered against the Contractor by any of) the Sub-Contractor's laborers, 


ie ; ‘ a RE NES 


rd 


nnn 


ap tibe bth vey 
& 
fas 


‘under said contract, 


ve 


Fi; Attest; 

a oY An 
he 4 Ah tit 

fj: + 


albtis 
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ee ee ee te a A A 


SEAWAY FLOOR & PAVING CO., INC..." 


ee 


ae 


a 
aie — 
Tanne 9 ChLwan, 


resident 


oe 


The Contractor shall, in any event, return such Certificate of 


i 
, 


{'" this Agreement to be executed the day and year first above written, 1 


’ 


ta, 


Fe 


t ‘ 


; Mp eyes 


“all such claims have been paid or satisfied by the Sub-Contractor and 


‘‘ghall in no event retain such Certificate for a period longer than ons 


. * 


IN WITNESS WHEREOF, the Contractor and Sub-Contiactor have caused 


Deposit to the Sub-Contractor upon receipt of eatiafactory evidence that © 


“year from the date of acceptance by Owner of the work to be performed . 
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NOT SUBJECT TO CHECK 


PAYABLE TT UPON THE RETURY, OF THIS CERTIFICATE PROPERLY ENDOCRSED _ 2 
i} MONTHS tom OATE. WITH INTEREST THEREON AQ THE MATE ies PCR CENT PER ANNUM FROM CATE. THIS CERTIFH 4 ; 1] 
I cate ALL BE AUTOMATICALLY REN DAT TURITY FOR SUCOCCSSIVE PERICOR OF. MONTMS EACH UNLESS PRE- j i Se 
Hy cosiedaoen PAYMENT BY THE PRYTE WITHIN 10 GAYE AFTER THE EXPIRATION OF ANY __ 9 MONTMB" PERIOD. THE BANK §3 
1} RESERVES THE RIGHT wor TO REAEW r. CERTMICATE AT THE EXSJRATICNH OF ANY MONTHS’ PERICD UPON MAIL- Fy. cote 
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EMPLOYEE DENE T "LAN ADMINISTRATOR 


\ . Ew SHAFFER & CO. 
\ 


{2C ‘WEST SEVENTH STREET 
PLAINFIELD, NEW JERSEY 
Tet PLaInvritutLo 7-36686 


AREA CODE 201 


October 17, 1967 


c Rand Const. Co. 
vias \ .' 604 Park Avenue South 
se » , New York, N, Y. 10016 


Gentlemen: 
yy : 

> ‘ The total amount due our office for the month of September 

i : from Seaway Floors and Paving Company is $382.00 for the Welfare 
nite fh. Fund and $382.00 for the Pension Fund for 1528 hours. 
hal Sets If you should have any questions concurning this matter, 

* please do not hesitate to contact our office. 
2) a et Very truly yours, 
We on : 
He OM oz ig p ‘ 
Sang, fy pete ; LABORERS LOCAL 779 WELFARE & Bi h 
ipeby fe KS PENSION FUNDS ., 
Ne ‘ 4, ae 5 " ‘ : f ' 
jee rf i’? ; ' i) ? 

o1'¢ 4° yrs. i 4 ' é ot ao e’, Stn fhe 
e itd win eee i. Io rs 
J UI aC pa rae I. E. Shaffer 7“ 
Sea Peruse ‘ Adoiinistrator 
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‘ it “ys! 


Seaway Floar & Paving Co. 
1205 Union Avenue 
Cleveland, Ohio 4.310 


Training Schcol for Yoys 
Skillain, Yaw Jersey 


Attention: Hr. J. Mciwen 
Gentlanen 


Pleass find enclosed copies of letters wa were forced to write 
to various trade unions in ordar to Xeep your job manned. 
Wo have boen informed that you owe thea three month's payments 
excapt for the laborers who received June's check today to replace 
. one which had previously failed to cloar, 


« 


2. Investigation here had brotuzht’ the following informition to 


Ne F You did not list these debts on your Jast bworn affidavit, 


ee ed I QyrTande hay verbally statod that all these payments were tp 
Or see Se to date. 


riny® We ask you to pleas. verify thet the information as given to 
wi UB Sy the Busaness Agents is correct and wa also ask you to info: 


(is us dumediately as to your plans for discharging these obligation 


rj Bear in oiud that unless these are clearad up within the x 
‘I tuo weeks thy agente will refuse to permit tha men to work 6n tho 


We nwalt your imaettiata roply. 
Very truly yours, 


RUD CONSTRUCTION COMPATY , 


if 


Paul if. Lauer, 7.5. 


J] 
J /-x 
ato t Bi 


COURT 


Project tlanaser 


“August 31, 1957 


' 


‘ 


Sorers Local Union # 777 
45 Union Strees , 
Gomrville, lew Jarzey 

, rit ; " : k "  o:0 
Training Gchoel for Boys © |: 
Sicillmun, liew Jersey 


Attny tire Low Conti 


Gentlecon; 


Confirming our telophone conversation today, te will cusranitne 
payment of Penaion and ‘iolfare Punds awed to you by the Seaway 
Floor & Paving Coeginc. for the Skillman Training School for Joys. 


As discussed, we Will need uns additior lL tine to contacd 
Sesway nnd discuss this payment with thes. ‘This chould be no nore 
then 3 tuw weeks, 


We apprsolate your decision to allow your cen to Continua working ° 
while we utmighten this catter out since it benefits both the men and 
thea job, 


‘ ee 


You will be hearing from un or Seaway shortly. 


i ge, 


rt Vary iraly youve,’ 


} 


RAND CONSTRUCTION COMPANY, LIC. 


‘ 


Pith /rras 3 “) Paul H. Lauer, 2.5. 
Cc3 Dert Asoher-Rand Projsot anager 
BALL adaos-end 
WIA Sing Moo Wan Jeaway 
Jounlte-caarmy 


oy 
wives tine ee 


U. S. DIST. COUR 
S. D. OF N. Y 


Carpenters Locel Union # 31 
11233 Souta Oldan Avenus 
Trenton, JJ. 


IT mae 


03 Toudaing School for Soys 
cite 


Jiilloan, New Jorney 
Attn: He. Um. Nezylan 
Gentlemens 


Confirsing our telepaone conversation today, we will guarentes 
payomen’ of Pension and ialfare funds owed to you by ths Ceamay Ploor 
& Paving Coe,inc. for the Sxillaan Truingng School for Hoys. 


Az discuse- 1, we will need some additional tine to ocontact 
Seauay and discu: this paymans with thes. This should be no more 
thin 2 few weers. F 

ia appreciate your deciaicn to allow your man to continue working 
whilsa wo otraixgnten this «atter out since it benefits doth the men and 
a, d 
rivet: | jove 


You will be haaring from us or Loaway nhortly. 


Vary truly yours, 


2AND CONSTRUCTICH COMPANY, TC. 


ru./ms Paul HY. Lauer, Pc. 
cor Yart Aschemand Project anasr 
Sill Acamanand 
dee Se UC WAT AWAY 
Joond taSea may 


RAND CONSTRUCTION GomMPANY;'. tne, 


404 PARK AVE. SOUTH * NEW YORK. N.Y. 10016 * MUnnay Hilti, 3-0380 


File #156 
/) 
4 
eS 
crARiotI 
U.S, BIST. COURT 
S, DO OF Ny ¥ 


P.O. Box 53256 


Pos Traiving School for Joys 
Sxillmn, VJe 


Atins Hr, Tony Acquaviva 


Cantlemens 

Confisming our telephone conversation today, wo will guarantee 
payment oF Pension and Welizce funds owad to you by the Saaway Floor 
& Paving Cosgluc. for the Seillimin Training SConool for layne 


As discussed, we will noed come additional tias to contact 
Seeway amd dincuss this payment with chem. ‘This should be no nore 
than a fow weeks, 


Yo appreciate your deainion to allow your msn to continue 
working Whilo we straighten *hig mattar out since 15 benersits both 
the mon and the job. 


You will te hoaring from us or Seaway shortly. 


Very ‘muy yours, 


RAND CCASTRUCTION COMPANY, DiC. 


PiL/rnwe Paul 3. Lauer 
coy Sers Ancharediand Projeot ‘anamr 
Bill Adame-itaund 
Tom MNotwan-Saaway 
Joduhte-ceawy 


f 
( 
7 120 WEST SEVENTH STREET 7 


PLAINFIELD, NEW JERSEY 


Vhaseiwrty 7-2000 


September 18, 1967 


Seaway Floors & Paving Co. 
11205 Union Avenue 
Clev. iand, Ohio 


Dear Sir 

According to our rec rds you have failed to make payment 
of contributions tc Laborers Local 779 Welfare and Pension Funds 
on behalf of your employees for werk performed durirg the payroll 


periods 8/2/67 eg AG = SS Sie 


Our records show the amount due Local Union 779 Welfe 


$678.75 ‘ : 
eer V3 and the Pension Fund 


Fund tou de 


for 2715 _hours worked 


Would you kindly give this matter your prompt attention 
PAST NOTICE BEFORE LEGAL ACTION, 


Very truly yours 


. : SE LEO ae 
1. E. Shafter f | 


Administrater 
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August 13, 1967 


Seaway Floor #nc Paving Co.,inc. 

11206 Union Avenue 

Cleveland, Chio 
Trainiag School for Boys 
Skillman, ew Jersey 


Gentlemens 


Please be advised that wo requir? a couplate itemized 
you showing every sods to whom you wwe money. 


The last affidavit simed ty I. Lichtens*tain did not show all your 
suppliers to wits D&@w Blueprint, Anti-iiydro jjaterproofing, and Synons 
Forms. It is our request and Jesire that trom nenceforth all affidavits 
be ciged only by lr. Me-wen, uny other signatories dill not ve honored. 

' 

If we do not have in our vossapsion at tha time you request 1% check, 

thio affidavit we will not giva you ary monies until this is comalied with. 


A 22 er 


-22 


tS pes A 
~ 


Yo would lice you to send us 4 signed and executed affidavit showing 
all monies that are owed up +0 July 31, 1967, everytaing included. 


Very trvly yours, 


PAUD CONSTRUCTLON CO. ,INC. 


+. BAA/iw 


y 4 
‘ si Jk 
; Cie u EXHIBIT 
a ‘ DIST. COUR? 
ia D. OF N. Y 


jert A. Acchor, Controller 


Auguat Ll, 1967 


Seaway Floor & Paving Co., inc. 
11206 Union Avenus 
Cleveland, Ohio 44105 


ke} Training School for Boys 
Skillman, New Jersey 


Gentlemen: 


We are again quoting below our letter of July 23, and request 
immediate compliance. 


“ rt ds of extreme importance that you cowplete and forward to 
us immediately signed and executed the enclosed subcontractor's 
affidavit. We have been requesting chia with each payment but 80 
far have not had any compliance. 


We alao request waivers of lien or notarized lettr1s from 
yaur main suppliers listed on the affidatit showing the condition 
of your account with thea as of July 31, 1967. 


As the same time we also request a copy of your Federal form 
941 showing both sides including the tabulation for the depgoe/.tory 
receipts and a copy of the list of employees and amounts reported for 
the Skillman project. 


We have requeste' many times the information enunerated in 
the first paragraph ¢t bave not had any compliance by you and 


must now insist upon thia plus the tax form. 


No further payments will be made to you until we receive 
these documeatd.” 


Very truly yours, 


RAND CONSTRUCTION co., Inc. 


f) pert A. Ascher, Controller 
RAA/ivw f fs . 


Vv 


EXHIBIT 
U. S. DIST. COURT "ee \l 
Ss. D. OF N.Y. = - 


iat 


Enclosure 


“\A 


July 28, 1967 


Seaway Floor & Paving Lo., Inc. 
11206 Union Avenue ‘ 
Cleveland, Ohio 44105 


Re: Train ‘ng School for Boys 
Skillaan, New Jersey 


Gentlemen: 


. tte is of extreme importance that you complete and forward to 
- us immediately signed and executed the enclosed subcontractor's 
~ gfzidavit. We have been requesting this #ith each payment but so 
far have not had any com io. C@e 


: We also request waivers of {ien or notar’ ted letters from 
, 9 your main suppliers fisted on the affidavit sucwing the condition 
of your account with then as of July 31, 1967. 


Aw the same time we also request a copy of your Feder { form 
941 showing both sides including the tabulation for the depository 
‘ receipts end a copy of the list of employees and amounts reported for 
-» the Skillman project. 
t 
,1,We have requested many times the informat‘on enumer? ed in 
" the, firet paragraph but have bad not had any compliance by you and 
must now insist upon this plus the tax form. 


‘, Wo further payments will be mad« to you until we receive 
these documenta. " 


Very truly yours, 


RAND CONSTRUCTION Co., INC. 


A. Ascher, Controller 
BAA/iw 


Enclosure 
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GEornGgeE H. BOHLINGER, JR. 
Counecition AT Law 


20 WEST STATE STREET > e€ 
TRENTON, NEW JER SLY : 


ae (609) 34-3167 
October 26, 1967 
| 
eo , 
Rand Construction Company, Inc. 5 
404 Park Avenue, South ' 
New York, New ‘York 
6, 
Gentlemen: 
: { 
; Please be advised that I am holding, “. 
- subject to your order, Certificate of Deposit 
“ie ie of Trenton Trust Company, dated April 7, 1967, 
e:.. No. CD 7937, in the name of Seaway Floor and Nt vs 
H Paving Co., in the face amount of 4 <A 
fog NC $25,000.00. Upon receipt by me of the letter 
OY whet 2 signed by Mr. McEwan and Mr. Ogletree addressed ‘GR 
ia om! to Trenton Trust Company authorizing the pro- is a 
; ceeds of this Certificate to be paid by bank t 
e-* ; check to you,‘I will surrender the Certificate 
. TY and the letter to Trenton Trust Company, receive tal 
' its check to your order. and will forward the ty 
is ‘  pame to you. cd 
Very truly yours, t 
y, / i 
. te ‘i [l. 
, ree 
— —_—— 7 e ae 
‘ <fyff Ue Lt-sr a } 
GHB: vm£ . Geffge'H. Bohlingé¢r, jr. ' 
A , a Fg ¥ 
e 
: int ae 
ie 
* Ae i 
x | 
i @ b 2: Cor - 
OF ny RT 
%, ‘ 
Fal “y u 
‘ a 
i. a i 94 
® \ > | 
it 
— 
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vie vpceMlibinaas wes oon LLL erry er eeensaieerieartetemenstionebaieted ities EA HON? ) 


ated iia . Re em Oe RE Re en 8 ee hee Set REE ET MEER Fees + o~ 
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SRAWAY FLOOR AND PAVING CO., INC. 
11206 Union Avenu3 
Cleveland, Ohio 


Trenton Trust Compary/ 
28 West state Street 
Trenton, New Jersey 


Gentlemen: 


Seaway Floor and Paving Co., tne., is the 
present owner of Certificate of peposit of Trenton 
Trust Company, dated April 7, 1967, bearing Certificate 
of Deposit No. 7937, in the face amount of $25,900.99. 


; We wish the proceeds of this certi£icate as 
Deposit to be paid by your check to Rand Construction 
Company, Ince, & corporat .on of Niw York. 


The Certiticate of Deposit will be presented 
to you, endorsea@ on behalf of ceaway Floor ang Paving 
Coss INCes BY Virgil Ogletree, vVine-President. Accord-= 
ing to our account card with you, both Mr. Ogletree's 
signature and mine are required. 

This letter, signed oy me and countersignedc 
by Mr. Ogletree, will De your authority to Spey the pro- 
ceeds of Cert .ficate of DapotLt Noe 7937 ta: gang Con-= 
atructton Company, Ince, by your check ané wy signature 
on this letter is to 2 anweoted Sy you in licu of my 
6 gnature on the Certificate. 


pn a ¥ 
Joaes McEwan, rresscen’ 


SEAWAY FLOOR AND PAVING CO., INC. 


K herewith guarantee the apove signature of 
John McEwan, President of Seaway Floor ant Vav-eng Co., I[nCe, 
and join in his authorizat:.on to th Trenton Trust Company 
to pay the entire proceeds of Certificats of Db. po-it Ho. 
7937 by bank check to Rand Construction Company, Ince 
Qt Fo a bee 
PGS FOE hd SAS a Ors 5 LF ae 
Virgil Ogletree, Yice-bresident 
SEAWAY FLOOR AND PAVING CO., INC. 


pated: Ae rae (, * 
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Grorce H. BOHLINGER, JI 
COUNSELLOR art LAW 


STREET 


EW JERGEY 


SEAWAY FLOOR AND PAVING CO., INC. 
c/o Rand Construction Company, Inc. 
404 Park Avenue, South 

New York, New York. 10016 


Legal services {n connection with arranging for 

redemption of certificate of Deposit No. 7°37 

of Trenton Trust Company in the amount of $25,000, 

and arranging for transfer of proceeds directly 

to Rand Construction Company, Inc., in accordance 

with instructions from Scaway Floor and Paving 

Co., Inec., and from Rand Construction Company, the .scscaeS 150,06 


Seaway Floor & Paving Co., Inc. 
Cleveland, Ohio. 


aes | i i 
COURY 
Y 


P 


Me Ps 


- 


GEORGE H BOHLINGER, JR 
COUNSELLOR AT LAW 


26 WLST STATE STREET 
TRENTON, NEW JERSEY 


(008) 3e4-3.57 


31, 1967 


Mr. S. Tanenbaur 

RAND CONSTRUCTION COMPANY, 
404 Park Avenue, South 
New York, New York. 10016 


In re Seaway Floor 


Dear Mr. Tanenbaum: 


I am enclosing herewith Treasurer's check of the Trenton 
Trust Company, No. 14028, dated October 31, 1967, drawn to 

the order of Rand Construction Company, Inc., in the face 

amount of $25,000. The understanding which was had with 

Mr. Ogletree at the time of our arrangement last Thursday 

was that the entire proceeds of the Certificate of Deposit 

were to be paid to Rand. I assumed, and I believe that Mr. Asher 
and Mr. Laver also assumed, that this would include interest 

from the date of deposit. 


It so “:appens, however, that the interest for the first 
ninety-day period,in the amount o} $312.50, was paid to 
Seaway on July 7th, and the interest for the second ninety-day 
period, in the amount of $312.50, was also paid to Seaway on 
October 7th. The terms of the deposit were that it was auto- 
matically renewed every ninety day: The last renewal, therefore, 
was on October 7th and the certificate being cashed at this date, 
would not carry any interest. 


I am also enclosing my bill for services to Seaway, in care 
of you, in accordance with our understanding. 


It was nice talking with you again and, as always, it was 
a pleasure to have been of service to you and Rand. 


With kind regards. 


Very, truly yours, 
ke a) 
, ZL { 
/ a-f ae 
: ( l- < el $ 
( iS 4, 


GHB: vinf GeokGe' ti. Boh ling 


Enclosures (2) | ff 


I also enclose herewith signed copy of authorization 
for the transaction above mentioned in the first 
parag~.ph of this letter. 


as 


-« . \ ¥ 


CATS ULE Sa eer en EA NRT S ET rep 


October 31, 1967 


A 


renton, NwJ. Tressurers 
Sheek Now 14028 in the amount of $25,000.00 puvable to 
4 os PS 


as 


Received from Trenton Trust Co., Tr 


Rand Construction Company, Inc. in full payment of 
Certificate of Deposit No. 7937 dated April 7, 1967 
poyable to the order of Seaway Floor and Paving Co. Ine. 
This certificate properly endorsed by Seaway Floor and 


Paving Co. Inc. payable to Rand Constructtiong Co. Ince. 
order. 
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Jr the Cnrited States District ourt 


FOR THE NORTHERN DISTRICT OF OH! F | ¥ e D | 


EASTERN DIVISION n 0 4 
, APRS 1968 t 
IN THE MATTER OF: Referees In Bankruptcy 


ANSWER OF UNITED STATES OF AMERICA 
GRAWAY FLOOR and PAVING CO,, Inc, 
TO PETITION TO SELL 
YEBSCHAL PROS BATY 


Bankrupt 
Bankruptcy No. 3 60-1103 


8, Rf, Stein, 
Trustee 


Now comes the United States of America and for answer to the Petition to Sell as filed by 


the Trustee 17 the above captioned matter, avers that the United States of America has a claim 


for taxes against the bankrupt In the amountof$ ag} 99%, 44 by virtue of certain tax Hens filed 


with the Recorder of County, with Interest a: d charges from date of demand in 


Cuyshogs 
the amount of $ 203.44 , making a total of $ 92,197,808 due as Of Pebruary 27» 19¢3 , 


as sct out on copy of licn attachment marked Exhibit A which Js attached hereto and made a part 
of this Answer; and that notices of tax llens wer¢ filed with the Recorder of Cuyahoga County 
as follows: 


Tax Lien Wo, 3401 BA 12786, filed February 23, 1968 


Tax Lien No, 3401 PA 12751, filed February 16, 1968 


copies of which notices are attached hereto marked Exhibits B4&C and made a 
part of this Answer; and that by reason thereof, sald taxes became a lien and are entitled to 
priority of payment. 

WIIEREFORE, the United States of America prays {hat the interests of the United States 


be protected as far os determination of the priority of the liens is concerned, that the property 


; > be sold, and that the c.1im of the Unite d States_be pald from moneys rece ived from the sale of 
‘ m fk ie P ; ‘ 
the property. 4 ° é 7 
LGTLT 2, WCU? 
mae United States Atto: icy i 


| 


| 


, uv. 


Ss. 
G, D. OF N. Y: 


a! 


By: ince - senatiinstintilampaleDane 


Donutaic J. Cinins 
st. U.S. Attorney 
atteched for 


CopySuancc38 «6, . Stein, Trustaa, 4614 Prospect Avcaus, Clevoland, Chico, 


thie 8th doy of April 1963. 


EXHIBIT Lominic J. Cinino 


DIST. COURT Asst. U.S, Attorney 
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Beaway Floor & Pavine Ce., Ine. 


11206 Union Ave, 
Cleveland, Ohio 


eS. -an 
DATE LIEN 


ATTACHED 
UNDER 
SEC. 6321 
26u. S.C 


| 22/22/67 
| 2/23/68 


TYPE OF TAX} 
AND PERIOD 


9h1-9/30/67 
941-12/31/67 


| 
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LIENS 


———EEe 
DATE NOTICE 


OF LIEN 
FILED WITH 


Curyaho 
COUNT 


an aan 


2/16/68 
2/23/68 
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ACHMENT 


#1:68-1103 


Petition Date 


ASSESSED | 
BALANCE 


INTEREST FROM 
DEMAND DATE 


} ve a 


$41,941.52 
40,052.92 


$81, 994, oly 


TOTAL $82,1 
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; TOw 
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BALANCE 
PLUS INTEREST 


2-27-£3- 


2947.76 
| 40,250.12 
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bisrercd | SLRIAL NUMOER 


Cleveland 3401 EA 12786 


after demand for payment oot rem paid, and thot by virtve of the above-r sntloned 


ir oddition therato, te a flen € » United States upon all property and rights to property 


belonging to said to 
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TAME OF TAXPAYER 


Beawy Floor & Psviig Co., Inc. ir 


RISIMNNCE OR PACE OF BUSINESS i ie 


11205 Union Ave., Cleveland, Ohio L105 


QLASS OF TAX 
{Tax Return Forn No.) PERIOD ENDED ASSESSMENT DATE 
(o} (b} (cl 


—————————— | —-} 


9 - | apeme6y it | 2-23-60 
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a 
FACE OF FILING 


Recordort Cuyahoga County 
* Cleveland, Ohio 


W!TNESS my hand at_____ ___Ge ve} and, Ohiv 


23rd February 68 


the________ day of A aS. 
DISTRICT DIFECIOR OF INTERNAL REVINUE BY [signature] 7 


FP. 8. TORBETT, JR. v. tT. 


TTILO 


«26419, C.8. 1950-51, 125) 


PART 2—To be recelpted and returned to the Internal Revenue Service 


Purwuert to the provisions of Soctions 622! 6322, and 6323 of the Internal Re 
£ ae t eby given that there have be sessed under the Internal Revenve laws of the 
" Unred Mates against the following named ayer, toxes (including Interest ond pena! es) which 


|: ee 
| 
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statutes the omount of said “6, fogather with penalties, interest, ond costs that may ocerve’ 


es PEE 


ve Code, 


IDENTIFYING NUMBER 
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3092716 
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BM). 7, LAO Tne 


Roveme Officer 
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ee 
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INMTLENAL REVENUE Ste@ViC =i Pa 


F FEDERAL Thx LIE) Ui eR INTERNAL L REVENUE LAWS | 


oisTaicl ee SERI AL hiUMOLR 


Cloveland | 31,01 LA 12751 


Pursvont toa the provisions of Sections 6321, 6322, and 6323 of the Internal Revenue Code, 


Notice Is hereby given thot thera have Loon assessed under the Internal Revenue laws of the 


United States against ihe following-named taxpoyer, taxes (including Interest and penalties) which 


efter demand for poyment thereof remain unpaid, and that by virtue ef tho ebove-montioned 
Motutes the omount of said 1) 8, together with ponaltios, interwst, and costs that may accrue 
In addition thereto, ls a lien In favor of the United States upon all property and rights to property 


belonging to said taxpayer, 


NAME OF TAXPAYER 


RESIDENCE OR PLACE OF BUSINESS 
11205 Urion Avenva 
Clovoland, Onio Lh 105 


——_$—$  —______— LO SS ee ee ae LEER 
CLASS OF TAK UNPAID BALANCE 
OF ASSESSIAENT 


i -“ 
tn * ree ake. 


(Tax Return Form No.) PLRIOD ENDED ASSESSMFNT DATE IDENTIFYING NUMBER 
(0) (b) (ce) (d) 
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9/20/67 12/22/67 34-0927156 


Recordors Cuyszhoza County 
Cleveland, Ohic 


PLACE OF FILING 


WITNESS my hand at__..__-_ Cove land, Ohio 


the. 16th 


doy of =" bruary 1968__ 


— 
© DISTRICT DixeCTOR < 


Fr e eTY NTO 7 
Ad 


octane iaeminier deme 
(NOTE: Certificate of efficor autnor ec by low nh 
26419, CB, 1950-51, 125.) 


PART 2—To be recol,tod and returned to tho Intornal Rovenue Sorvice 
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1 AM THE RESIOENT OF MO CONSTRUCTION CoMPANY, [1C., 
| SUGMIT THIS STATEMENT BASED UPON HY PERS NAL ANOWLEDGE uF 
FACTS CONTAINED HEREIN AS VELL AD THE BCOKS ANO RECSROS 
CORPGRATION, 


IN CONNECTION WITH PAYMENTS WADE OIRECTLY T° ScAWAT FLQOR “NO 
Taytna CoMPANY, INC., OR -N 175 SEHALF, Ho PAYMENTS ‘/ERE MACE IN 
CASH. 


ViiTM RESPECT TO THE PROCETDS OF THE CeaTiricaTe oF Ceposer 
IN THE Sum cr 525,000.00 RECEIVED 3Y RAND, SAME WAS RECEIVED UNDER 
THE FOLLOWING CIRCUMSTANCES. 21OR TO THE EXECUTION 2” THE CON= 
TRACT BETWEEN SEAWAY AND RAND, AWD AS A CONDITICN OF THE CONTAGBCT, 
RIND REQUIKED THAT SEAWAY FURNISH A SURETY CTMPANY PATMENT Ano 
PERFCRMAKCE CONO, SCAWAY “AS UNABLE TO FURNISH SAIQ BOND, guT 
OFFERED TO DEPOSIT, IN ZSCROW, THE SUM OF $25,000 1% LIEV OF SAO 
BONG AS STS PERSONAL BOND AND GUARANTEE FOR THE FAITHFUL PERFOR] 
MANCK OF SAID CONTRACT AND FOR THE PAYMENT OF JUST CLAIMS OF ANY= 
GNE SUPPLYING LABOR OR MATERIAL TS SEAWAY. © SAND 3UM OF *25,CCO 
WAS TO BE DEPOSITED as A TIME DEPOSIT UNDER A CCATIFICATS OF 
Deposit. A COPY OF THE AGREEMENT DATED APRIL 7, 1507 RELATING TO 
SAJOD ESCROW 1S ATTACHED HEREWITH. 


A NUMBER OF NOTICES OF CLAIM WERE PRESENTED TO RAND SY 
ScAWAY'S SUPPLIERS, UNDER THE AGREEMENT WITH CEAWAY, THE suM oF 
$25,0CO uNOEa THE CERTIFICATE OF DEPESIT GUARANTEE YAS SURRENDERED 
TO Raub on NoveMBEeR 3, 1757 Amo CREDIT GIVEN T° SRAWAY AGAINST iTS 
CONTRACT. WITHIW THE NCXT 4 YEERS, CLAIMS OF STAVAY'S SUPPLIERS 
AMOUNTINA TO OVER $40,CCO WERE PAID. 


SUBSEQUENTLY SEAVAY DEFAULTED IN THE PERFORMANCE OF 5A1D 
CONTRACT SY ‘GAMDONING THE WORK, THE LAST DATE THAT ANY WORK WAS 
PERFORMED BY THAT FIRM WAS JANUARY 2, WEE, The “coRK WAS COMH 
PLETED DY PaNo'S GWN FORCES AND GY “THERS. THIS RPESULTTO IN 
DAMAGES TO 2ANO IN THE SUM OF sak 160.68, KEPRETLENTSNG THE OIFFORENCES 
BITWVEEN THE CONTRACT PRICE WITH SEAWAY AND THE TOTAL AMOUNT EXPENDED 
TO COMPLETE SAID WORK AFTER TAKING INTO CONSIDERATION PAYMENTS AL= 
READY MADE AND THE SYM REMAINING IM SA}D CONTRACT WITH SEAWAY. 


IF THERE 1S ANY FURTHER INFORMATION YCU HAY REQUIRE WE SHALL 
BE PLEASED TO FURNIGH SAME, 


5 — — 


S. TANENBAUM, PRESIDENT 
VETHESS 


Fs M4 
4 / Office: 921-2468 
lle Yards 921-2432 


Coumerszianl - Industria! 


Seaway Foon ey Paving Co. 11206 Union Avenue 


® Concrote Construction Clevoland, Ohio 4 3105 


.--~-November 29, 1966 “S Op) NO i 


‘ 
,4 
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ae y = 
Rand Construction Co., sel if * \ 3" 
Lok Park Avenue NEC 5 bb 7<, O*« 
Ay _\ A 
Attn: Estimating Dept. ) hia 


New York, N. Y. 
Gentlemens ~-0e BL 
Enclosed you will find a list of recently completed jobs 


by our company. We specialize in heavy duty concrete floors 
or any concrete flat work, 80,000 sq. ft. plus. 


—! 


JOB REFERENCE 
Green & White Construction Co. Warehouse & Office Bldg. 
10534 W. McNichols Street Louisville, Ky.(120,000 sq,ft.) 
Detroit, Michigan Warehouse Complex 
(Mr. Henry Henley) Taylor, Mich. (240,000 sq. ft.) 
862-2242 


_——-——— 


Keller-Silver Corporation Several Schools 

1724 Superior Bldg. Bank Bldg. 
Cleveland, Ohio High Rise Apt. Bldg. 
(Mr, Dick Keller) Shopping Center 
579-0770 


Walter L. Couse & Co, International Paper Co, 
12740 Lyndon Avenue Manufacturing Blde. 

Detroit, Michigan 175,000 sq. ft. of emri-topcret 
(Mr. Carl Wild) Howell, Michigan 


2732500 rs - Mr, William Savage, ({nspector) 


al 
Ray Fogg Bldg. Methoc Garifeld Hetrhts 
. 4gi3 Van Epps Road ‘| City Park Job 


Cleveland, Ohio Garfield Hts., Ohio 
(Mr. Bob Mathott ) 


A 
uy | 


ogee AREAS » CONCRETE FLOORS 


| 
| 


Concrete Construction 


F, K. Wick Inc, 
12827 Fountain Ct. 
Strongsville, Ohio 


238-6214 


Arrow Construction Co. 
Silver Drive 

Columbus, Ohio 

(Mr. Jones) 


et 


BANK REFERENCE 


Seaway “loon Ey Paving Cv, 


a4 Office; 921-2468 
Yard: 921-2432 


Coameroial Industrial 


11206 Union Avenuc 


Cleveland, Ohio 44106 


Warehouses 
Several Other Jobs 
Strongsville, Ohio 


Manufacturing Bldg. 
200,000 sq. ft. i 
Berea, Ohio 


First National Bank of Howell 


Howell, Michigan 
(Assistant Manager ) 


Continental Bank 
East 9th & Superior 
Cleveland, Ohio 
(Mr. Taylor) 


eee a 


Argo State Bank 
Summit, Illinois 
(Mr. Grant) 


acini L AOL 


We would greatly 


—— ee 


nl ———$—=$— 


appreciate the opportunity to bid on any 


concrete flat work in our line. 


JM/emh 


RETAINING WALLS - 


DOCKS - 


Cae 
ee 
. -—-——————— > cr 
ee paeeriee 


Respectfully yours, > 


SEAWAY FLOOR & PAVING CQ., INC. 


“ 


James McEwen, President 


Cr 
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-- LET INTERNATIONAL PAPER COMPANY 
HOWELL. MICHIGAN JU844, PHONE 517 546-122C yi) 465-0670 
CONTAINER DIVISION 
March 16, 


Seaway Floor and Paving Company 
11206 Union Avenue 
‘Cleveland, Ohto 
a nf Re: Concrete 


. 


Gentlemen: 
H ‘ : \ 
i! aa The purpose of this letter is to bring to your attention the feelings 
}, of International Paper Company relative to your performance in placing 


‘ the concrete floors at our Howell, Michigan plant. 


floor work. 


Howell, Michigan plant 


Deny: To date we have received a great man favorable comments from 
b 


. 


now experiencing our regular production load. 


1 wish to add that you are not on the punch list only because of the 
efforts of your Mr. Frank Feltrin who worked under very unf 
conditions and often unfavorable labor conditions to produce an excellent 
floor. Please pass my regards on to Mr. Feltrin for a job well done. 


Very truly yours, 


. INTERNATIONAL PAI 


Sy Pi urt\’ 3 ‘ 
, William A. Savage 
ul 


Resident Engineer 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


S. FE. STRIN, as Trustee in 


Bankruptcy 


eta 


‘ ee 


Plaintiff, 


RAND CONSTRUCTION COMPANY, INC. 


Defendant. 


HON. KEVIN THOMAS DUFFY, 


District Judae 


Fehruaryv 24, 
19:00 a 


Mm. 


APPFARANCES : 


HAHN HESSEN MARGOLIS & RYAN, FSOS. 
Attorneys for Plaintiff 
BY: NORMAN TURK, ESO. and 
EUGENE I. SFELKER, ESQO., of counsel. 


RALPH HEYMAN, ESO., 
Attorney for Defendant. 


SOUTHERN DIF CY COURT REPORTERS 


1975 


6 


9 


10 


1] 


12 


13 


14 


15 


16 


17 


18 


{ 
mbr 2 


MR. TURK: If vour Honor please, at the 
outset of the trial I would like to take this onrortunityv 
to introduce to the Court Mr. Fuaene I. Selker, 2 member 
of the bar of the State of Ohio, and also admitted to 
practice in the various federal courts, and ask +hat the 


Court permit him to sit in and act as an attornev in 


this matter. 


THE COURT: Yes. 

MR. SELKER: Thank you. your Nonor. 

THE COURT: All right, call your first 
witness. 

MR. TURK: If your Honor lease, we would 


like to try to stipulate on some of the documents fo S..'e 
time. May we io that? 
THE COURT: Surely. 


Do you have 2 copy of the list? 


MR. TURK: We have the actual documents. | 
A | 

THE COURT: How many documents are involved? 

MR. TURK: T believe ahout eisht or ten | 


documents, your Honor. 
THE COURT: All right, take five minutes 
ao through them, see if you can stipulate to them. at 


richt? 


(Recess) ' 78 
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THRE COURT: Certain documents are aoind 
to be introduced into evidence on consent: is that 
correct? 


MR, TURK: That is correct, your Honor. 


THE COURT: Ali right, Plaintiff's Exhibit 


whet? 


MR. TURK: Plaintiff's Exhibit No. 1 will 


be an agreement between the parties dated April 7. E967. 


(Plaintiff's Fxhibit 1] was received in 
evidence) 


THE COURT: Plaintiff's Exhibit No. 2 is 


what?, | 


MR, TURK: Will he escrow acrecment hetween 


the partics dated April 7, 1967. 
(Plaintiff's Exhibit 2 was received in 


evidence) 


MR. TURK: Plaintiff's Exhibit 3 is certifi- 


cate of deposit dated April 7 for $25,090 retnrnine to 


Seaway Floor & Pavina Co., Inc. 


THE COURT: All right, Plaintiff's Exhibit 


No. 4 is what? 
MR. TURK: Letter dated October 17, 1967 
' 


from Laborers 


Company. 


(Plaintiff's Pwehibis ‘ceived in 
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20 


evidence) 


THF COURT: Plaintiff's Fxhibit No. 5 will 
be what? 
MR. TURK: Letter dated Aucust 31, 1967, 


from Rand Construction Company to Seaway Floor & Pavina 
Company. 
(Plaintiff's Exhibit 5 was received in 


y 


evidence) 


MR. TURK: No. 6 is jetter dated Auaust 3], 


1967, from Rand Construction to Laborers! Local "nisn No. 


TTS, 
(Plaintiff's Exhibit 6 was received ir 
evidence) 
MR, TURK: No. 7 is letter dated Anenst °1 
1967, from Rand to Carpenters! Local Union No. 21. 
(Plaintiff's Exhibit 7 was received in 
evidence) 
MR. TURK: Plaintiff's Exhibit ® is letter 


from Rand dated August 31, 1967, addressed to RMSPIU 
Local Union No. 9. 
(Plaintiff's Fyhibit 8 was received in 
evidence) 


THE COURT: Mr. Heyman, An vou krow what 


BASSET Local thicn No. o resns? 
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MR. HEYMAN: Rricklayers, Masons and 
Plasterers International Union. 


THE COURT: Do you agree that that is what it 


MR. TURK: We so stipulate. 

THE COURT: All riqht, qo ahead. 

MR. TURK: Exhibit No. 9 is the letter 
from Laborers' Local 779, Welfare & Pension Funds, 
addressed to Seaway, dated September 18, 1967. 

(Plaintiff's Exhibit 9 was received in 

evidence) 

MR. TURK: No. 19 is letter fron Rand dated 
August 18, 1967, to Seaway. 

(Plaintiff's Exhibit 19 was received in 


evidence) 


MR. TURK: Fxhibit 11 is letter from 


Rand dated Aucdust 11, 1967, to Seaway. 
(Plaintiff's Exhibit 1] was received in 
evidence) 
MR. TURK: Plaintiff's Fxhihit 12 wil] he 
letter from Rand dated July 28, 1967 to Seaway. 
(Plaintiff's Exhibit 12 was received in 
evidence) 


FxAnzhst. 33, vatter 
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from George H. Bohlinger, Jr., counselor at law, to 


Construction, dated Octoher 26, 1967. 


(Plaintiff's Exhibit 13 was reecrived in 
evidence) 
MR. TURK: Exhibit 14, letter from Seaway 


to Trenton Trust Company dated Octoher 25, 1967. 


(Plaintiff's Exhibit 14 was received in 
evidence) 
MR. TURK: Pxhibit 15, letter from Georace 
H. Bohlinger to Seaway dated October 31, 19567. 
(Plaintiff's Exhibit 15 was received in 
evidence) 
MR. TURK: Exhibit 16, letter from Georce 
H. Bohlinaer dated Octoher 31, 1968, addressed to 
Tanenbaum, Rand Construction Comnany 
(Plaintiff's Exhibit l¢ 


evidence) 


MR. TURK: No. 17, receipt siared by 


Rand Construction Company dated October 31, 1967. 
(Plaintiff's Exhibit 17 was received in 
evidence) 
THE COURT: All riaqht, vou have no objection 
to these, Mr. Heyman, is that correct? 


MR. iIRYMAN: Yo bake 10 objection. 
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THF COURT: Call your first witness. 


cir Ga 2 Sf). bt 2 es called as a 


witness by the plaintiff, beina first duly 


sworn, testified as follows: 


DIRECT (XAMINATION 
BY MR. TURK: 
(a) Mr. Oqletree, were you an officer of Seaway 


Flooring & Paving Companv, Inc. ? 


a) Were you an officer of this cornoration in 
March and April of 1967? 

A TES, Si¥; 

9) What office of that corporation did vou hold? 


Vice president. 


As vice president of that corporation, were 
you personally familiar with the day to day operations 
of that corporation? 

A Yes, sir. 

(9) Did you participate in any neqotiations in 
behaif of Seaway with Rand Construction Comnany of New 
York City in March or April of 1967? 

A Yes, I did. 


(9) Would you Kindle sks td the Court what 
saat 
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negotiations you personally participated in? 

A We were trying to negotiate with Rand to aet 
a contract for a job in Skillman, New Jersey. 

MR. HEYMAN: If your Honor please, mav I 
interrrupt at this point. T appreciate that we don't 
have a jury here and I am aoing to restrict my objections 
to a bare minimum, but in the recital of this witness, 

I would appreciate it if he would indicate with whom he 


negotiated so that IT can meet the issues as they are 


presented. 
THE COURT: Time and place. 
have to stand un, counsel, either. 
O Mr. Oqletree, in reciting these dealinas 
you had with our -- 


THE COURT: 1 minute. Who die you talk 


Mr. Hilton -- yes, Mr. Hiltcn, 


THE COURT: When was this? 
WITNESS: You mean what month? 
THE COURT: About when. 
THE WITNESS: I would sav Apri or May 
erime ., Aq in there. 


a) Whers did thoes ro : ions ana conversations 
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Well, some took place on ti: telephone. 
THE COURT: Did anv take place face to face? 


THE WITNESS: Well, not that early with me, 


COURT: All rioht, these were all on the 


COURT: All riqht. Co ahead. 

(@) Mr. Ogletree, I show you Plaintiff's Exhibit l, 
and ask if this was an agreement entered into between 
Seaway and Rand on April 7, 1947 for the pnurchase of 
Seaway performing certain services for Rand in Skillmar, 
New Jersey. 

A Yes. 

a) were you personally present when that aaree- 
ment was executed? 

A No. 

9) IT show you Plaintiff's Fxhibit 2, an escrow 
aqreement dated April 7, 1967. Would you riease look at 
that exhibit? Does your sianature appear on that 
exhibit signing in behalf of Seaway? 

A Yes, on this one. 


(a) Do you recal] where thot exhibit was siqned? 
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A In Mr. Hilton's office. 
(a) Were there any conversations between Mr. 


Hilton and yourself prior to the execution of that aqree- 
ment? 
MR. HEYMAN: Objection, your Honor, it is 


merged into the instrument and speaks for itself. 


THE COURT: Go ahead, Was there a conver- 
sation? 
MR. HEYMAN: All right. 
THE COURT: You don't have to stand up, 
counsel. 
A Yes. 


THE COURT: What was it? 

THE WITNESS: Before we sicned this aqree- 
ment here, Mr. Hilton wanted a performance bond, and 
that if we could not deliver, $0 they wanted us to put up 
$25,009 in their hands, and we ohjected to that. We 
said that we would up up C.D.s, certificates of devosit. 
That was the conversaticn hefore that we sicned this 
aqreement. 

THE COURT: You then siqned it? 

THE WITNESS: Sir? 

THE COURT: And then vou siqned it? 


THE WITNESS: Var, sir, 
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THE COURT: Is there anything else? 
THE WITNESS: There may be, hut I can't 
recall right now. 


THE COURT: All richt, co ahead, counselor. 


@) Was there any conversation as to in whose 


name the C.D. should remain? 

A Yes, there was. 

12) And would you kine@iy state what that conver- 
sation was? 

A First, they wanted the C.D.s in their name, 
and we said we would -- well, let me rephrase that, T ar 
sorry. They wanted the cash money, and then when we 
aqreed to the C.D.s we told them that we would port it ir 
Seaway, and we could not Craw the money until the hoth 
of us would sign and Seaway would receive the interest 
I think every three months, if I make no mistake. 

THE COUR™: ALY right. 

a) And after that conversacion about the manner 
in which the C.D. should he posted, was Exhibit No. 2 
then sicned? 

A 

.@) And at the time that was siqned, had the cD 
which is Plaintiff's Fxhibit 3, he issued bh the 


Trenton Trust Company to “sawav? e-yld you please look 
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at Exhibit 3? 
A What was that aqain now? 
(a) At the time Exhibit No. 2 was sianed, was 


Exhibit No. 3, the certificate of deposit, already issued 


by the Trenton Trust Company? 


A I don't think -- I am trving to remember -- I 
don't recall. 
'@) You aon't recall? Fine. 
THE COURT: Tf you don't, that 
answer you can give. 
THE WiTNESS: Thank you. 
THE COURT: Thev are both dated the same dav, 
counselor. 
MR. TURK: I refer the Court to paraaranh 
of Fxhibit 2, which identifies the C.D. by rumher. 
THE COURT: All right, fine. 
@) Following April 7, 1967, did Seaway vndertake 
to begin to dr whe work pursuant to the cortract entered 
into between P 
A 
9 And did there come any time after Seaway 
began doing the work that Seaway heaan havina prohlems? 
A Yes. 


Would vou kindly etste +o the Court when 
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Seaway began to have problems following April 7 of 19672? 


A Well, sir, I can't remember, but it was a 


few weeks or months after we started the job. We beaan 


to have seauasns difficulties. The exact date I 
can't recall. 

THE COURT: All richt. But vou are talkina 
about financial difficulties at this point. 

THE WITNESS: Yes. 

THE COURT: All riaht. 

@) Tf you look at Exhibits 4 through 12, which 
is a series of correspondence, will that refresh your 
memory aS to approximately when the financial problems 
arose? 

Yes. 
MR. TURK: Could the witness please see 
those exhibits? ; 

Q Have you had the opportunity to look at 
those? Would you please look at those exhibits? 

A Yes. 

(a) uch, Ogletree, after looking at those 
exhibits, can you state when Seaway beqan having its 
financial difficulties? 

A It was in August. 


re) Of wnat year? 
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Of 67. 


Will you kindly state what these difficulties 


A We were having financial difficulties meeting 


our obligations. 
a) When you say meeting your ohligations, 
which obliqations were you havina trouble meetina? 
A Well, with the payinag the unions and the 
and pension funds where to keep the men workina. 
(@) Did you also at that time owe money to the 
Internal Revenue Servico on withholding taxes? 
Yes. 
Did vou owe for materials? 
Yes. 
Did you have | Sh flow in the corporation 
time? 
Verv little 
at that time enaacqded in any other 
provects other than the one they were verformina for Rand? 
A Ye: they were. 
0 at other projects were they enaaged in 
at that time? 


: 
We 


a job with Green & White or Overmeyer. 
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| 

| 

| 


& 2 0 Pardon me, is Green & White or Overmever 
| 
° | the same orqanization? 
| 
Nai 4 || A Yes. 

3 5 

|! re) Please continue. 
6 | A We were having financial difficulties with \ 
© ; | them because of the fact they did not pay us. 
8 i P ° ° , o 
| MR. HEYMAN: Objection, if your Honor g 
9 | ; ; 
pleases, has nothing to do with this case at all. j 
| ! 
10 | ‘ r ‘ 

& ; THE COURT: I will take it. It's just j 
1} | 
| | 

1 i} that he is havind his financial difficulties detailed, 
12 | 
i MR. HEYMAN: All right, 
g 


THE COURT: Go ahead. 


14 i A They did not pay us, So this put us in a 
1 
e 15 } bind, we could not neet our ohliaations. 
| : 
6 || . . 
of 0 What other jobs were yor Presently in the course’ 
u of doing? . 
1s || F | 
*  - A That was -- ‘ 
| 
19 | ‘ | 
} 0 August of 1967. 
2 | THE COURT: No you have a document to show | 
| y 
, 21 | ' As m 
this man? You are texina his memory. This is manv 
| 
1} 
a 
* years aqo. 
aie, 23 sii “ | 
e i} a) Mr. Ogletree, I show you this document, ma 
24 ; . | 
can you tell me what this document is. 


THE 


| COURT: "o?, €scs that :efresh your | 
° | — 
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recollection, 
a) Does that refresh your recollection? Look 
through the document. 
Can you state what that document is? 
this the bankruptcy petition of Seaway? 
A 
(@) May I please have it? This is a certified 
copy and the plaintiff is offering this in evidence. 
MR. HEYMAN: May I se 
THE COURT: Sure. 


MR. TURK: Certified h he district court 


MR. HEYMAN: Tf yvour Honor pleases, 


not qoina to object to the admission of this but T 


respectfully direct the Court's attention tc the fact that 


the obligations which are set -forth herein with respect 
to the taxes are as of the date that the netition is 
filed, and that was February 27, 1968. he Court will 
tare notice of that. 


THE COURT: Yes. 


tiene 


(Plaintiff's Exhibit 18 was received 
evidence) 
COURT: Are there any other documents? 


other documents that van intenna to irtroduce whatso- 
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MR. TURK: The other documents will have to 
be identified by another witness unless Mr. Heyman will 
Stipulate. 

THE COURT: All right, Mr. Ogletree, when you 
filed this document, which is Plaintiff's Exhibit No. 28; 
which is a bankruptcy petition, you swore to a 

THE WITNESS: 

THE COURT: And was it “ue? 

THE WITNESS: 

THE COURT: Aner it wa complete? 

THE WITNFSS: As far as T know. 

THE COURT: ALL: riaat. Go ahead. 

O In reviewinda the Schedule: set forth in 
Exhibit 18, will it refresh your memory as to what the 
financial problems ana the Obligations of Seaway were in 
August of 1567? 

A Well -- 

THE COURT: Here, take a look at Schedule A. 
Does that 1p you out at all? 

THE WITNRSS: Yes. 

THE COURT: All right, 1 can look at it 
as you answer. What were the other financial problems 


of Seaway at the* point? 
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) | 
2 | A The unemployment compensation we couldn't 
~ | , | 
5 | meet. The union we couldn't meet; and Departmert of | 
| | 
4 | Taxation, Department of Internal Revenue, county 
} 
5 || auditors, Ohio Bureau of Unemployment Compensation. 
| | 
6 || THE COURT: There were a number of other 
| ; 
, 8 debts outstanding, is that correct? 
| 
8 | oO Did you owe tradespeople money ? 
9 A Yes. 
10 | fe) When the corporation beaan having these 
i 
ll | problems in August of 1967, did you communicate infor- 
| 
e 12 | mation of this to anvhody at Rand? 
13 || A Yes. 
| ! 
Ht \ 
14 i a) Kindly state when you communicated this 
& 15 || information, to whom it was, and what was said between 
| 
| 
16 || you and that party. 
| | 
17 | MR. HEYMAN: And. when. 
@ l 
18 |; THE COURT: Yes, of course when. 
: 
19 MR. TURK: Well, I asked when. 
| 
20 | A I called New York City to -- and I talked 
7° | 
21 || with Mr. Hilton, and I explained to him our financial 
| 
coe | plight, and explained that we would not be able to 
| 
—_— | 
ee 23 continue unless we qot some tyne of financial assistance. 
2A || T exvlained to him we could not meet the 
25 || obliaations that we had and owine the sunnliers as well as 
” "we a’ 
e 94 | 


SOUTHERN DISILICT CCURT REPORTERS, US COURTHO! i | 
0 ' 


AR NEW TORK ON bd 0 


‘ 


mbr Oqletree-direct 19 


the interna} revenue, and I think at that time that he 


wrote a letter to Seaway, and explaining to us that if 
we did not meet the odliqations, that they were aoine to 
have to make some aifferent arrangements. 

MR, HEYMAN: Your Honor, may we have that 
letter as the hest evidence, please? 

THE COURT: Sure, if there is such a letter. 
Do we have it? 

Would you look throuqh the Exhibits 4 to 12 

that letter is any of the letters marked, 


Ts that in here? 


THE COURT: No that is this pile richt 


@) Not the copies of the letters, See if the 

letter yon are referring to is amona those letters, 

Mr. Ocletree. 
Yes. 
You have that letter? 
Yes. 
Would vow kindly state what exhibit numher 
Oqletres? 
THE COURT: It is the back. 

Who is the Izzie? 


THE WITNESS: 
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THE COURT: Who is Izzie? 


THE WITNESS: Izzie? That was the surerin- 
tendent. 
0 Is that the superintendent who worked for 
Seaway? 
A Worked for Seaway, yes, sir. 
@) Mr. Ogletree, at ahout the time you received 


the letter which is marked -- 
MR. HEYMAN: Just a moment if I may, your 
Honor, I keep jumping up because I am used to doina thak. 
May I respectfully direct the Court's attention 
to that particular letter in relation to what the 
witness testified, that he was told that he would receive 


no more money. 


THE COURT: I read it. I have read the 
letter and I was here for the.testimony. Don't worrv 
about it. 

MR. HEYMAN: Thank you, sir. 

‘@) Mr. Oqletree, at about the time that the 


letter, Exhibit No. 5, was written, Auqust 31, 1967, did 
you have other conversations with Mr. Hilton regardina 
the financial plight of Seaway? 

A Yes. 


(9) Did you in thsss .u.vccsations detail to 
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problems Seaway was havina in other jobs? 
Yes, I did. 
And could you kindly state eryactly what the 
conversation between Mr. Hilton and yourself was? 


A Well, I explained to Mr... Hilton that Seaway 


was in deep trouble, and that we ha@ other jobs that 


we were havina problems with; and Mr. Hilton told me 
that if we would -- that they would meet the payroll 
every other week, that they wouid pay one week and we 
would pay one week. 

a) Did Mr. Hilton snaaest or aid you sucrest 
anything in your conversation with Mr. Hilton recardina 
meeting any of the other obhliqations of Seaway? 

A Yes, he said that they would pay the unions, 

and the suppliers. 

a) Did, in ahouc August of 1967, Rand heaqin to 
make direct payments to any of the unions which were 
obligations of Seaway? 

A Yes, yes. 

(a) Did in about Auqust of 1967 Rand heain to 
make direct payment to any suppliers who Seaway was ohli- 
gated to? 

A T don't remember if it was in Auqust when they 


beqan to make payments or 


97 


SOUTHERN DISixt(CY COURT REPORTERS. U.S. COURTHOL st 
FOLEY 5 UARE, NEW YORK, N.Y — 79}. 


or 


13 


14 


18 


I? 


21 


23 


2A 


25 


mbr Oqletree-direact 22 


re) Well, to the hest of your recollection when 
were these nayments made? 

A IT don't know when they were made but they did 
make payments to suppliers 


MR. TURK: May we take a moment to refresh 


his memory with some cherks? 


THE COURT: Counsel, how many other documents 


do you have that you intend to offer? 


MR. TURK: There are a number of checks 
and other documents to he identified hy other witnesses. 
THE COUPT: I don't care ahout that. That 


is not the question I asked you. 

MR. TURK: Three or four additional documents 
beside these checks I am calling upon him for. 

THF COURT: Why don't you show them to vour 
opponent now? Take five minutes. Show it to him now; 
and in taking five minutes we miqht he ahle to resolve 
this thing into a documentary case. 

(Recess) 

MR. HEYMAN: With respect to the exhibits, 
Judge, I have a comment. 

MR. TURK: We put in Fxhibit 19, certain 
checks issued by tie defendant. 


THE COURT: AVY yinks Any objection to 
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that, Mr. Heyman? 


MR. HEYMAN: No, sir, I submitted them. 
THE COURT: Fine. 
(Plaintiff's Exhibit 19 was received in 


evidence) 


MR. TURK: Exhibit No. 20 is a copy of a 
teleqram. 

THE COURT: All riqht, ary obiection to 
that? 

MR. HEYMAN: No, sir, I submitted that. 


(Plaintiff's Fxhibit ?0 was received in 

evidence) 

MR. TURK: Fxhibit No. 21 is a netition to 
sell in the hankruptcy proceedina tocether with supportive 
documents which it is stipulated hetween plaintiff ana 
defendant were never served urfon the defendant. 

MR. HEYMAN: And also may I just look at 
that for a moment -~ one further comment, Judae, I 
respectfully direct your attention to the fact that it was 
filed on April 8, 1948, in the bankruptcy court and the 
attached documents indicate dates of September 39, and 
12731 o£ "67. 


THE COURT: MALE right. 


MR. iIRYMAN: “MG Cnac the defendant never 
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received or was served with a copy of any of those 
papers. 
THE COURT: Any objection? 
MR. HEYMAN: No objection. 
(Plaintiff's Exhibit 21 was received in 
evidence) 
BY MR. TURK: 
@) Mr. Ogletree, in Auqust of 1947, you testified 
you had conversi ns with Mr. Hilton of Rand recardina 


the financial plight of Seaway; is that correct? 


(a) Will vou kindly state approximate times 


you had conversations with Mr. Hilton and what the 


conversations were reqirdind the financial problems of the 


Seaway? 

A Vell, I can't qivese you exact date and time, 
but I can give you the conversation. 

ia) Could you cive approximate dates of 3¢ 
or ionths? 

A Well, it “could he from Auqust on. 

August on until when? 

A Until we sioned the acreement offer to aive 

the $25,009. 


(a) Woul4’ that Es tha {6cusicnts =<- would that he 
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October 28 of 1967? 
A It could he. 
(@) May we just refresh his memory with that one 
exhibit as to the date the documents wore sianed 
over? 3 
I show you -- may the witness see Frhibit 


M-, Odqletree, the conversations you were 


referring to occurred hetween Auaqust of 1967 and the date 


of that document you 


9 And what 


A That date 
oO Look at t 


THE COURT: 


2) The very 
A Oh, yes, 
(a) Will you 


said hy you to Mr. Hi 
to you in the course 
advised Mr. Hilton of 

A Yes 


financial nrohblems, a 


IT explaaned to: nim thi 


SOUTHERN Diy, 


have in your hand? 


he very bottom. 
Octoher 28, riqht? 
hottom cn* the left as vou look at it. 
yes, 28th of Ostoher, ves. 

-indly state the substance, what was 
lton and what was said by Mr. Hilton 
of these conversetions when yon 


, 


the financial prohlens of Seaway? 


, 1 told Mr. Hilton that we were hevind 


nad we could not meet our ohtications, 


ja. tn »rocess -- in 


ae 


‘CT COURT KEPORTERS, US COURTHOT 5! 


= oa rf 


uy 


16 


17 


18 


23 


2A 


mbr Oqletree-direct 26 
progress, and I explained to him that one of the biggest 
jobs that we had was Green & White ana Overmeyer and that 
they owed us guite a sum of money, and T think: about 
$70,000; and that they also was having financial Probiems, 
and we were not able to aet this money in order to meet 
our obligations. 

I explained to him about jobs that we 
had in Cincinnati that-we were havina problems also. We 
had a job in Michiqan that we were having rroblems with. 

I explained this to Mr. Hilton and Mr. Hilton 
tceld me that what they would do, they would pay every 
other week to meet the payioll, because we could not meet 
the payroll, and we could not pay the union funds, the 
pension and welfare because if we did not pay the union 
then they would pull the men off the job. 

So I explained all of this to Mr. Hilton. 

Now, as time went on, “r. Hilton asked me, 
would we be willing to sian the $25,990 offer to them. 

2) Before we get to that, in the course of your 
conversations with Mr. Hilton ahout the financial 
problems you were havine on the speculative itobs, 
did Vor tel him the reasons why these financial problems 


came ehout? 
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19) And what was stated by vou to Mr. Hilton 
regarding these problems? 

A TI told him that Green & White Construction 
Company was havina vroblems ana they could not pav us, 
that they gave us a note, and we tried to neqotiate the 
note in the banks, but they would not honor che note. 

.@) Did yeu have any other conversations with Mr. 
hilton stating the reason for your problems on the 
particular jobs? 

A Yes, I explained to him that the internal 
revenue, the withholding taxes that they were on our 
backs about the withholding taxes, and all the money that 
we could qet we had to nay them, 

@) Were there any further conversations with 
Mr. Hilton as to the cause of the prohlems on these 
speculative jobs? 

A It's been a lonq time, I am trying to think. 
I am sure there was but right now I can't -- 

O Did you have any diseussions with Mr. Hilton 
reqarding the costs on the job you were doing for Rand? 

MR, HEYMAN: Objection. 
4 
THF: COURT : My objection, your Honor, is that 
it has no relevancy whatsoever with respect to the 


issues involved in this ww. ew what his costs were 
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on the job. He has a contract for a sum of money. 

THE COURT: T'm aware of that. I will pnermit 
it. Go ahead? 

THE WITNESS: Answer? 


THE COURT: Yes. 


A Yes, the welfare and pension fund, this was 


on the Rand job that we were having problems with, and 
also the payroll on the Rand job. This was the Rand 
job. is is what I was referring to when I said that 
he aqreed to pay one week and we would pay one week. “his 
was the Rand, specifically the Rand joh. 
a) Nid you have anv discussion with Mr. Hilton 
reaarding the contract price on the job? 
I talked to Mr. Hilton and T said to Mr. 
Hilton, I said, "Well, Mr. Hilton, T realize now that 
she iob was crossly underbidded." SAVS “Would vou -- 
we don't want any profit but I know that vou all took 
the job off, and you have some idea what the job would 
cost. Would you at least the money that the 
job would cos because the job was underbidded."” 
Hilton said, "Well, we'll talk ahout 


that when the job is completed," and I aareed to sian 


the S$?5 ,9990 of 


same conversation 
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where you signed the document which is Exhibit No. 14? 
3 A What was 14? I don't remember. | 
ii. 
Cae + | THE COURT: That is the one where you turned | 
& 
5 over the $25,900. | 
6 | : , 
THF WITNESS: Yes, it was -- the conversation | 
7 i ‘ P P ; ! 
& was prior to me turning it over, yes. 
; , | 
THE COURT: All Lane. | 
> 6 i | 
‘ | 19) At the time you told Mr. Hiltor that the 
| 
8 10 |) ; 
Rand job was underhid, did you discuss with him the 
il Price you were getting on any of the other jobs tisat | 
12 | 
i! Seaway was doing? 
® i! | 
13 
A Yes. 
14 | ; . | 
MR. HEYMAN: Ohtection. 
15 , ; | 7 
& THE COURT: Yes, that is sustained, yes. 
1] | 
16 
| It's pretty far out, counselor. 
1 
17 |! J 
| MR, TURK: Tf your Honor pleases, one of th» 
e is || ; , oe 
| issues before the Court will be the financial condition | 
19 || 
that the debtor corporation was in prior to the transfer | 
ye - ' 
e of the document and what knowledqe should be impnted | 
ai. 4 ? " 3 
I to the defendant, and T feel that any information cviven 
1} 
22 || | 


to the defendant reqarding financial prohlems, the fact 
, 


y 23 | ; 
@ that they were operating jobs at a loss is most ' 
24 ; 

certainly a relevant factor to he considered by 
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THE COURT: 


A Yes, the johs tnat we had, 


were inderbidded: and we 


jobs because they were 


THE COURT: 


Go ahead 


30 


answer the question. 


were havina 


underbidded. 


THE WITNESS: 


THE COURT: 


QO After having these 


was any aqrecvent entered 


yourself recardi: 


payments eith:r to Seaway 


owed money? 
A Yes. 
@) And what w 
between Mr. Hilton and 
aN The aacreem 


unions, they would pay 


is 


those jobs 


problems on all 


of the 


Did you tell this to Mr. Hilton? 


Yes. 


All riqht 


t 


into hetwes 


or to the 


he agreement 


yourself? 


snt 


the manner in which 


nersons 


Go 


discussions 


n Mr. 


Rand 


ahead. 


with Mr. 


is 8 


lto: an 


entered into 


Hilton, 


a 


would make 


to whom Seaway 


was that thev would nay the 


one week and 


next week, as far as the 


they start meeting the 


payro]] 


not send the money beck t 


in New Jersey. 


a) Was there 


any 


as to how certain of the 
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Oqletree-direct 
ese. 
What was that acreement? 
A The acreement was that we would assion the 
monev where they could pay the suppliers. 


a) 1 show you Exhibit 19, a quantity of checks 


issued by Rand, and ask that you look at that 


Mr. Ogletree, after looking at those er.ecks, 
were those checks that are Plaintiff's Fxhibit 14 
™ 

issued by Rand in accordance with the understanding vou 
arrived at with Mr. Hilton? 

A 

2) Are all of these checks that you have in your 
possession payable jointly to Seaway and somebcdy else? 


Is all of them? 


THE COURT: They are in evidence. TI will 


when these checks were issued, wi il you kindly 
describe the procedure Scaway was requested to follow 
as reaarding the endorsement on the checks? 
A Some of these checks was sent to Seaway 
endorse to senea hack to meet the payroll. 
Then, yon are speakina ahout these checks 


riaht here? 
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That is correct, sir. 


A fell, I think all of these checks here was 
sent to Seaway, and in turn we wonld meet the obliaations 


irselves. 


@) May I have the checks, please? 


Showing you check No. 24813 dated -- I will 


withdraw that one. 


M2. HEYMAN: Show them al} to him, will 


.@) I show you check No. 24515 dated August 24. 
1967, payable to Seaway Flocr and Rednor & Klein, and 
ask that you note that vou descrihe the endorsement —-- 
11] describe the endorsement on the hack. 

Withdrawn. May I have that, please? 

MR. TURK: T 2 to the Court's attention 
that these checks are endorsed hy Seaway, siqned by ar 
officer of the corporation, and then deposited in the 
account of the other nayee. 


MR. HEYMAN: To expedite matters I will 


stipulate and concede that every one of the check: chat 
have been offered as that exhibit hear a joint endorsement 


whichwas sent to Seaway endorsed by Seaway and sent to 


the supplier. 


THE COURT: “sp Teaser 108 
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In August of 1957 were you familiar with 
*al condition of Seaway? 
Yes. 
familiar with the financial condition 
28 1967? 
Yes. 
Were you familiar with the financial condition 


the time of the filino of ) tisn in 


Yes. 
Durine all of these three times mentioned 


ocndition of the cornoration substantially the 


Vac 
Yes. 


Prior to enterina into the eareerent of Anril 


7, 1967, was Seaway asked to aive arv financial state- 


ment to Rand? 
Yes. 
‘@) They were asked to qive? Was any financial 
statement aiven to Rand? 
No: I don't think. I'm not sure, 


MR. TURF: No further questions of this 


Yo, can inauire 
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+ 2 seated. Don't get uP. 


w 


Judqe? 


MR. HEYMAN: Seated, 


THE COURT: Yes. | 


We will adopt the practice used in Jersey 


just for today. Hs 


~ 


MR. HEYMAN: Thank you. 


CROSS-EXAMINATION 


HEYMAN : 


BY MR. 


a) Mr. Ogletree, when for the first time ¢cid 


you submit any information to Rand Construction Commany 


with respect to trying to qet a contract from them on this 


particular job? 


T don't remember the date. 


i565 jj ‘ P ‘ 
& — a) Was it sometime in March of 1967? 


It could be. 
How did you learn about this particular joh? 
6 18 || ee 
i| Was it throuqh the Dodoe reports or some bulletins 
19 |) : ; : a és 
| that were published in the construction industry: 
\\ 
20 || 
e \ A Probably sv. 
3 an ; : 
2) Ana did you in fact send them a letter 
22 || ERI : 
| solicitina an opportunity to bid as a subcontractor on 
— ‘ 
~- 233 P , 
e HI this job? 
2 =| 
| A Yes 
ra) And aid you then ¢. f.wvcahec’ 2? <- withdrawn. 


| ee ee 
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I will shew you this instrument and ask you 
whether or not you submitted this in writing and sent it 
to Rand Construction Corporation? 

THE COUR. : That is Defendant's Exhibit A 
for identification. es 

(Defendant's Fxhibit A was marked for 


identi fication) 


(@) Did you send that to Randa? 

A Did I send it? 

O Yes. 

A No, IT did nee: 

‘@) Or someone in your company send it? 

A Yes 

9) Who? 

A Mr. McEwen. 

a) Who was Mr. McEwen? 

A He was the president of Seaway Floor & Pavina 


Comnany. 
2) In that instrument did vou indicate the 
number of jobs thatvou had completed or were in the 


Process of completina? 


A Yes. 
a) Did you also list certain financial institu- 
tions which you yave as +7fo3r-- ~ Wien T say vou, I mean 


ee SE 
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ny. 
MR. TURK: Objection. The document speaks 
itself. 


THE COUR’: My question is do you object 


to it going into eviden:: Tt was just marked 


for identification. 


MR. TURK: No, we have no objection, your 


THE COURT: All riqht, . fine. 


MR. RYMAN: I offer it in evidence. 


MR. TURK: No objection. 
(Defendant's Exhibit A was received in 
evidence) 
(Defendant's Fxhibit RB was marted for 
identification) 
oO I show you this instrument, Defendant's Exhibit 
B for identification. Look at it first. 
Did you or anyone on hehalf of the bankrupt 
corporation submit that to Rand Constructics Company? 
A Yes. 
MR. HEYMAN: Offered in evidence. 
MR. TURK: No cbhjection. 


(Defendant's Exhibit RB was received in 


evidence) 112 
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a) I direct your attention to Pleintiff's 


Exhibit 1, that's the contract. I direct your attention 


to that exhibit ind T ask you to look at the paraarevh 


nex* to the last one which says "Guaranty." Do you 
see that paragraph? 
A Yes. 
9) That is stricken, is that correct? 
MR. TURK: Objection, your Honor. 
Yes, 
THE COURT: Either it is or it is not, 
it stricken at the time you siaqned it? Mavhe2 that 
more important. 
THE WITNESS: That TIT can't answer. T don't 
remember that. 
0 Whose initials are on the side of the 
instrument? 3 
A I don't know. They are not mine. 
MR. TURK: If your Honor pleases, this 
document is not siqned by this witness. 
MR. HEYMAN: That is not the point. You 
offered it in evidence. 
THE COURT: I am aware of the fact. 


He doesn't recoqnize the initials. Go ahead. 


(a) Now will you look ui arciele 11 on the third 
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page of that aqreement. 


A Third page? 
1@) Yes. 
A I only have two pages. 
THE COURT: This is what he is talking 


about right here. 


MR. HEYMAN: I withdraw that. I mean 


article 23 on the last page. I*m sorr':.’: Article 23° 


on the last pace. 
A Yes, 
(a) Now, I refer you to Plaintiff's Fxhibit 2 
in evidence. 
THE COURT: What is it? 
MR. HEYMAN: I just want to point out one 
specific thing. 
THE COURT: What as the description of 


Plaintiff's Exhibit 2? 


MR. TURK: It is the escrow acreement, your 


Honor. 


MR. HEYMAN: Don't cateqorize it. Just ) 


say it's an exhihit. 
MR. TURK: It's labeled on the hack. 


MR. HFYMAN: Just sav it's an exhibit. 


Let the Court dctermine evhxt it is. ' 114 
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MR. TURK: The hack labels it. 
MR. HEYMAN: I don't care what the back 
labels it. T can call it a black Piece of paner ana 


it could be white. 


(@) You witnessed this instrument, is that 


correct? Your siqnature appears on it? 


you read this instrument before you 


Yes. 


Did you ao over it thorouchly? 

Yes. 

And it was signed hy Mr. McEwen as President 
and witnessed by you as vice President, is that correct? 


A Yes. 


re) Did there come a time, Mr. Oqletree, when vou 
Started upon this job and you were receiving reaular 
payments, is that correct? You were receiving payments 
as you performed services? 


A No, in the interim -- 


@) [ didn't ask you in what interim. I asked 
you did you receive Payments. 
You said reqular payments, 115 
AS vou hegan this Toh? 
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Yes, we did not. 

You didn't? 

After we requested payments. 

All riecht, that is vour answer. 

T am going to show voua Les of. checks 
which I am going to offer as one exhibit. First F wilt 
show them to my friend. 

THE COURT: Let the record reflect plain- 
tiff's counsel at this time has an cnportunity to review 
the checks. 

MR. TURK: No obiection to these 
checks heing marked in evidence, your Honor, all of 
them. 

THE COURT: All riqht 

(Defendant's Exhibit C was received in 

evidence) 
(@) Mr. Ocletree, did you rvn this job? 

No, I did not. 

Who ran the 

Fellow by the name of Sam -- I don't remember 

last name. 


a) How often did you visit this job site 


during the course of the work that was performed by 


your company? 
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vd | (@) 


A 


Q 


premises, 


A 


6) 


A 


mechanic on 


| a) 


12) 


of concrete 


maybe on five or six occasions. 


if you know? 


more so than I did. 


fellow who k 


You 
Did 
No, he did not. 

Who supervised the superintendent? 


I A We had a man by the name of Isidore 


Lichtenstein. 
Yes? 


And was Mr. McFwen familiar with the placina 


and 
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I don't recall, but I would say I was there 


During the whole period, is that correct? 


Yes. 


And how often did “Mr. McEwen visit the 


Well, Mr. McEwen, he visited the premi: 5 


He was actually the mechanic on this joh, the 


new how to do the work, isn't that so? 


Now, wait a minute. He was the actual 


the -- 


He ran the job basically? 


he did not. 


he 


sunervise the superintendent? 


said could he? 


he? 


all the 


wotnm that 1s involved 


so doing? 


| ae 


in 
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A Oh, yes, he knew. 
0) He had worked,as a matter of fact, before 
he went into husiness as laborer in that kind of work? 
A I can't answer at. I don’t know. 


12) You don't know. All right. 


Isn*t it a fact or, if you know, that 


approximately 30 or 35 per cent of the value of this 


job was in the eady mix concrete that had to be pur- 


chased? 


rN You say 39 or 35 per cent? 
inproximately, yes. If you 
Well, I don't 
Do you know tha t: % 1 time when the 
company or someone acting for the company went to a 
certain Warner Company for the purpose of purchasing 
ready mix concrete to be used*on this j ? Do you remember 
that? 
Yes, that's true. 


And what did Warner Comnany say at that time, 


if you know, to anyone acting on hehalf of your comnany? 


That I don’t know. 
You don't know that Warner said that "We 
cannot extend credit to you but if Rand Construction 


Will aqree to avrrant 4 
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concrete"? 
A That I don't know. 
.@) You don't know? 
No. 
ALL 2rSane, 
Do you know that this situation obtained with 
respect to perhaps a couple of other suppliers? 
A That I don't know. 


‘@) And do you know whether this came into beina 


at the very beqinning of the job lona hefore -- 


A That I don't -- 

Q Just a minute. I didn't finish the 
question. 

-- long before October 28, when the $25,000 
was received by Rand. 

A NO;, I don’t. 

2) You do not know that this course of conduct 
beqan very early in the proceeding whereby joint checks 
were made out? 

A No. 

0) You. aon’ Now, you sav that vou had 


conversations with Mr. Hilton beqinninag about Autust of 


1967: wherein you indicated the Plight of the comnany, 


the problems that you were Madvany financially, is that 


' #49 
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correct? 

A True. 

a) And you told him about the other jobs that 
you had, is that correct? 

A Yes, we were having problems. 

@) Yes, and you told him ahout the problems vou 
had in collecting your money from the other people, is 


that correct? 


A True. 


.@) But you did tell him that you ha 


sum of money outstanding, is that correct? 


da subs 


tantial 


to 


that 


you 


A When vou say substantial, what do you mean? 
@) You tell me. 
a No,you're asking the question. I want 
know what you mean. 
(@) How much money did you have outstandinqd? 
THE COURT: How much was outstanding at 
w- 2 
6) How much with all these jobs. 
A Well, I would say -- I am auessinrg now, 
know mayhe -- 
THE COURT: Fstimate. 
A Maybe 90,900. 
@) Incidentally. Aan'* ver have any records 
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anything to come in here and tell us about these facts 
other than your memory as to matters which occurred in 
1967? 

A No, T don't have the records hecause the -- 
at the time when the hbankrup..y thev took all of the 
records. 

@) Who took all of the records, the trustee? 

A Whoever was the man at the head out there, the 
receivership, I guess. 

@) The trustee appointed hy the court, is that 


correct? 


A Whorver it was. I dor't understand hank: artcy. 
a) There was somehody apnointed hy the court, is 


that correct? 


A Yes, true. 

0 Whatever he was, is that correct? 

A Yes. 

@) And he took the records, is that correct? 

A T don't know who took the records. IT know 


the records was aone. 


9) Did you turn them over to anybody? 
A Gf course, the whole place was under their -- 
a) ALL urieht. = 2 


ee 
»> 


Yes. 
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(a) You turned them over to someone, is that 
correct? 
A Yes, 
@) Now you say that you told Mr. Hilton about 


the trouble you were having with your collections and you 
Say you had about 90,000 outstandina. You told him 
you had a job in Cincinnati, you had a job in Michigan, 
you had the job with Overmeyer, is that correct? 

A Yes. 


O And all of these jobs you were having trouble 


getting money? 


A Yes. 
ie) And you also told him that you were having 


trouble with the Internal Revenue Service with respect 
to withholding taxes, is that correct? 

A Yes. 

@) Nevertheless, it's your testimony that with 
this history of what you have told us here today, that 


Mr. Hilton nevertheless kept you on this job, is that 


correct? 
A That's true. 
9) Anc he proceeded to actually issue checks 


directly to your company subsequent to the time in or 


about August, ac you say, cf 1on7, that you were giving 


Fe 
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him this picture of complete financial distress, is that 


correct? 
A Correct. 
Q Were you bankrupt at that time so far as 


you know in August of 1967? 

A We were in financial trouble, ves. 

(@) That's correct. And the reason you were in 
financial trouble is hecause you had these accounts 
receivable with these other people that you weren't 
able to collect, is that correct? 

A That's true. 

Oo Had you instituted any suit or action against 
them or brought them into court to collect this money? 

A No. 

‘@) Were you still working on chese jobs? You 
continued to work on these jobs, is that correct? 

A Some of the jobs, yes. 

.@) Let's continue. 

Did there come a time when you had a conver- 
sation, as you said, with Mr. Hilton, with respect to 
the fact that you were having these problems? Did you 
Suggest to Mr. Hilton at that time that the job is 


about 75 per cent complete? Did you tell him that? 


A Could have, 123 
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2 c@) Sure. And did you say to him, "Now, we have 


3 || got that $25,000 sitting up there in the Trenton Trust 


Company, and we can use that to pay some of our bills”? 


® 5 A No, I did not. 


6 a) You didn't say that? 


7 | A No, YF did not. 


Q At that time, when you had this $25,099, had 
you already been made aware by the Internal. Revenue 


Service that you owed them an awful lot of money? 


ll | A Long before then. 


12 i} ia) But nevertheless, you agreed to turn over the 


. ‘ - ° | 
$25,000 which was in the Trenton Trust Company in accordance 


' 


with the agreement of April 7, 1967, to turn that over 


to Rand Construction, is that correct? 


16 | MR. TURK: Objection, your Honor. 
THE COURT: It's-a document in evidence. 
é 18 || MR. TURK: He is asking about the aaree- . 
}| 
10 i | 
. | ment. 
i} | 
20 | MR. HEYMAN: I said my question was, in ' 
e | 
21 the face of the fact -- in the face of the fact that | 
22 || a | 
| you owed the government so much money, as you indicated, 
e > 3 | nevertheless you agreed to turn over the $25,000 which | 
2A } was on the certificate of deposit to Rand at that time, 
2 | is that correct? 124 
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A That's true. 

ra) Wasn't it pointed out to you at that time 
that you had deposited that $25,900 with Rand as‘a 
quaranty for the performance of the work? 

A I knew that from the beginning. 

@) Of course. And, ‘sg a matter of fact, in 
August when you started to tell him about these bad 
things and the bad situation of your finances, Mr. Hilton 
didn't say to you "Well, we are going to call you now, 
we are going to put you off the job,” did he? 

A Yes, he mentioned that if we did not, you 
know, meet the obligations they would be forced to. 

Q Did he say he was going > take your $25,099 
at that time? 

A No, he didn't say that, no. 

MR. HEYMAN: I hate no other questions, 
Judge. 

THE COURT: All right. Any redirect? 

MR. TURK: I do have redirect, your Honor. 

Do you want to comme.,7e the redirect now 
or after lunch? 

THE COURT: No, right now. You are not 


going to be that long. 
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REDIRECT EXAMINATION 
BY MR. TURK: 

QO Mr. 


Ogletree, you testified that you had 


accounts receivable of possibly $99,000 in Auqust of 


1967, is that correct? 


A Yes. Could be more or less. 


Well, approximately, somewhat more or SsSo..-what 


If you looked at the hankruptcy schedules 


which 


are -- which is Exhibit 18, would that refresh 
your memory as to approximately what the liabilities 


of the corporation were in August of 1967? 


A Yes. 


@) Yould you please look and give a figure? 


THE COURT: Is there any necessity for this 


man to look and give a figure.at this point in view of the 


fact that he's already testified when 


he siqned this it 
was true and accurate? | 
MR, 


TURK: That is in February of 1968. 


O Would the figure of the liabilities set forth ! 
in the bankruptcy petition he approximately the same 
as it was in August of 1967? 
A I would say so. 

MR. 


HEYMAN: Ahjecticon,if your Honor pleases. 
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I think this is so far -- 
THE COURT: It's speculation. Go ahead, 

Q And would the liabilities have been approxi- 
mately the same on October 28th of 1967? 

MR. HEYMAN: Again that 3s speculation. 

THE COURT: It is. 

Nere you personally familiar -- 

THE COURT: Now, how is this man supposed 
to know really? 

(@) Do you have knowledge of what the {inanc’ a} 
condition of Seaway was on October 28, 1967? 

A Yes. 

Q And were the debts that Seaway had on 
October 28th of 1967 approximately the same amount of 
debts it had at the time it filed the petition in 
bankruptcy? 


HEYMAN: Objection. 


MR. HEYMAN: Objection. 

THE COURT: You mean to say the opetween 
October 28 until the time you filed the petition in 
bankruptcy that you did nothing? 


A We worked trying to, you know, receive money. 


We were in bad shape. wG Wed willis, 12” 
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een oe eee 


Ogqletree-redirect 


THE COURT: All right. 


1@) Mr. Ogletree, when you filed the peti“ion in 
bankruptcy, was it indicated -- well, I call to the Ccurt's# 
attention it was indicated there were four accounts receivak 
the amount undetermined. 

THE COURT: All right. 

@) At the time subseaguent to the filing of the bank- 
ruptcy petition, did you testify i the bankruptcy court in 
Cleveland, Ohio, a » thes accour s receivable that 
Seaway had? 

Objection. 

THE COURT: I don't know. I am going to permit 
I think what you are trying to do at this point is 
tc anpeach your own witness 

MR. TURK: All right, Will withdraw that 

question. 

No further questions of this witness. 

MR. HEYMAN: May I have one auestion, Judge? 

THE COURT: Counsel, you have one anestion. 

MR. HEYMAN: That's what IT said, one question. 

I also told you how I was going to take in there and 


I see that I undershot it. 


THE COURT: All riaht. Go ahead, 128 
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mbbr 


BY MR. 


HEYMAN : 


about January ll, 
A That I 


I don't know. 


THE 


after October 


January 11, 1968; 


(Handed 


MR. 


payment. 


MR. 


evidence.) 


RECROSS EXAMINATION 


wy Miia ° Mr. Ogletree, is it not a fact that Seaway 


continued to work 


Construction subsequent to October 28, 


COURT: 


e 13° || THE COURT: All right. Step down. 
14 || MR. HEYMAN: May I just offer in evidence a check 


15 for $1640 which was issued to Seaway, a loan, dated 


TURK: 


2 THE COURT: Do you object to it, counsel? 
HEYMAN : 


(Defendants' Exhibit D was received in 


THE COURT: You do not object? 


ya || MR. TURK: No objection. 


| 4 SOUTHERN Dt ICY COUR REPORTERS. US COURTHO 
FOLEY 


Ogletree-recross 


on the project under contract with Rand 


1967 until on or 


1968? 


am not sure. 


1t could have true. 


But it did continue for a rneriod 


is that correct? 


Yes, oh, yes. 


to Seaway. 


to Mr. Turk.) 


It is not 


marked as a loan. It is a 


That is Defendant's Exhibit D. 


NIARE, NEW YORK. NY. — 79-10%) 


COURT: All right. Received. 


Step down. 


THE COURT: 


I believe it is tire for lunch. See you back 


(Whereupon, a luncheon recess was taken to 


aon 


oO" Clock piri, ) 
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mbbr 


AFTERNOON SESSION 


All right, the next witness has 


your name for the record, sir. 


R "a IN G, J R., called as a witness 


by the plaintiff, having been first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
TURK: 
Mr. Whiting, what is your home address? 
Van Aken Boulevard, Cleveland, Ohio. 
is your occupation or profession? 
I am a certified public accountant. 
And you are admitted as 
which state, sir? 
Ohio,North Carolina and Louisiana. 
Are you licensed in any other profession other 
than as a certified public accountant? 
am a member of the Bar of the State of Ohio. 
9) Are you also a member of the Bar of any federal 
jurisdictions? 
Yes, the Northeast District of Ohio, the 


cy 


Sixth Circuit Court, United States Suoreme Court. 
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> || .@) Would you kindly state to the Court your education, 


training, and experience. 


s*uAIN ef 


\ MR. HEYMAN: I will stipulate he is a licensed 


practitioner and an accountant. 


6 |i THE COURT: All right. 


to testify. 


~ 


] MR. HEYMAN: He is well qualified 


8 |i THE COURT: All right. 


a) Mr. Whitinad, did there come a time when you were 


oO 


YD 


10 \ engaged as the accountant for Seaway Paving Company, the 
bankrupt corporation? 


12 |i THE COURT: You mean after bankruptcy? 


HMR. TURK: No, pric to bankruptcy. 


14 | THE COURT: All right, prior to bankruptcy. 


Yes. 
| 


\ 0) Approximately when were you retained as the account- 


177 || ant for that corporation? Fi | 
! 
} | 
% 18 | A In the fall of 1966. | 
] | 
c Q At this time that you were engaged as the 
19 | ¥ j 
| | 
20 | accountant for Seaway, were the books and records of that 
“ | | 
91 || corporation current? 
| | 
22 ‘|| A No. 
ae | | 
my 93° «OII Q Did there come a time where under your supervision 
2A as the accountant for the corporation, the books were 
| 
25 || brought up to date? When I refer to the books I refer 
| 
e 1| 1 3 2 ' 
| | 
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nh} be oe i 
mbbr Whitiug-direct 
to the financial books and records. 
A 


that because I had some reservations a 


the information. 


@) When you say whether you had 


c 
2 


all 


\ The answer is to the best of my ability, and I say 


to whether’ I hac all 


the information, 


what information could have been lacking, to your knowl- 


with was whether I had full knowledge 


of the corporation. 


Q With the information you had 
the books and records brought up to d 


to date in the spring of 1967, were the 


the liabilities in that corporation? 
MR. HEYMAN: Objection, if 


nr 4 


A vroper foundation has not been laid. 


THE COORT? NG, PP wie 268 Le 


| COURT REPORTERS 


WARE, NEW YORK 


NY 


of 


l, areas that was -- what I was mostly concerned 


ali the liabilities 


availa»le, when were 


your 


cords were brought 


assets greater than 


Honor please. 


Eo Go ahead, 


mbbr Whiting-direct 
insolvent? 
THE COURT: Answer it? 
insolvent. 


@) From the spring of 1967 until the end of October of 


1967, did you prepare monthly financial statements for the 


corporation? 
COURT: If you remember. 
most of the months. I can't' say I did for each 
and every month. 
Q Would it be accurate that for most of the months 
between the spring of 1967 and the end of October of 
1967, financial statement were prepared month end. 


THE COURT: That's what he said, yes. 


@) And on any of the month-end statements which you 
prepared or were aware of between the spring of 1967 and 
October of 1967 were there any months in which the assets 
exceeded the liabilities? 

A No. 

) Yould it be correct to say that in each of these 
statements, that the liabiiitties exceeded the 

A Yes. 

Would it be correct to state that in your opinion 


on each of these occasions wou f.1+ the csrporation was 


oa 
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mbbr Whiting-direct 
insolvent? 

Yes. 

@) Did you, on or prior to April of 1967, prepare 

any financial statement for the corporation for 
along with proposed cortract bids to Rand? 

MIR. HEYMAN: If he knows. 

I asked if he prepare any. 
COURT: Did anyone ask you to prepare 
prepare it 


WITNESS: 


the 


prepare 


any financial statement whic! as submitt to go with the 


pronosal to 


statement that was submitted, 


the cornoration, that was sub- 


could know 


m kKnowledr 


SOUTHERN [Is 


FOLLY 


mbbr 


inspection? 


the Court which 


HEYMAN: Objection. They chould have 


produced as a basis for his testimony. 
THE COURT: N not necessarily. 
is in evident already. 


You mean 4g this? 


»9tey which has 
that shown to 


recol- 


condition of the corporat 


that. 


any more, 


COURT REPORTERS. U.S. COURTHO! vt 
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Whiting-direct 


COURT: Were you hired 


WITNESS: No. 
COURT: After the e came in, you didn't 
cial books and statements, did you? 
COURT: All right. 
the last time you actually saw the 
books and ; of this corporation? 


I don't know, some time in the middle of 


year? 


and records 


At Seaway Floor Paving's office. 
At the Seaway office. 


Are you in a position to evaluate the dis- 


tinction, if any, of the financial condition of the corpor- 


ation, between October 31, 1967 and the time of the filing of! 


the netition in bankruptcy? 
Objection. 
THE COURT: No, I will let him answer 


in a position. Go ahead. 
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Whiting-direct 
R. HEYMAN: All riaqht. 


Yes, I 


And will you ative condition 
‘ 


of the corporation was 


1967 and 


the time of the filing tition in bankruptcy? 


~~ yY 


A Disastrous. 


disastrous on October 31, 1967? 


ime prior to tha, 


into trouble 


THE COURT: iq you 


Jia 


are not going to answer that. 


the, COURTS objectina 
) 


ie 1 


am objecting 


hab’d 


there any 


significant change in 


the corporation betw een 


1967 and the netition in 
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mbbr Whiting-direct 
bankruptcy. 
THE COUR’ - To the best of your recollection. 
A There is one item in ‘here that I had ‘raised some 
question about but -- and that's the obligation that is liste 


-- what is the Edelmeyer, the cement, company,in Chicago. 


COURT: That has nothing to do with this case. 


ALl viene, 


WITNESS: But it does indicate there are 
some liabilities set forth here that did not exist in 


October. 


opinion, was the corporation bankrupt on 
October 1967? Were they insolvent? 
COURT: He's already saic 
MR. TURK: 


THE COURT: 


MR. HEY a few things 


CROSS EXAMINATION 


- Whiting, when you were first enqaced in the 
fall o 66, as you testified, you weren't sure that you had 
records relative to liability, is that correct? 


That is riaght. 
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Whiting-cross 
That is what you said. 
Did you have the same misgivings about whether 
you had all the records relating to assets at thit time? 


966? 


ALL vighkt. 
Now, thereafter, from time-to-time you audited the 
books of the bankrupt, prepared monthly statements 
sometimes missing a month here or there, is that correct? 
I'm not sure you'd say I audit them. 
Audit would indicate that I had a relationship that was a 
little more independent than it was. 


0 Tell us what your true relationship wa 


basically, I 


records and creat he record rather than review what someone| 


else had done. 
(a) Did there come a time wi V recreated them 


of 


your ability? 

Q And did there come a time subsequent to that time 
when you continued to examine the records of 

A I ammt sure I understand your question because 


Lt’ think I statid that. F at ‘ suauLne somebody else's 


140 
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Whiting-cross 
records. 
0 No, no. Follow me now. 
A All right, well, examined to me implies that I, 
reviewed 
I will withdraw the question. 
Ail sight. 


Would you ider yourself to have been the 


untant for the company in the generic term that that 


receive Payment for your services? 


receive paymont ich vou rendered the 
services? 


rs 


nw 
NO. 


And when you became aware, from the time actually 


when you first examined these books ana records, that they 
were insolvent, did you feel that this company at that 
point was engaging in a course of conduct where they miqht 


heir creditors? 


Sustained. 
insolvent in your mind all through 


fa payments from 


SOUTHERN DIs it¢ URT REPORTERS, US COURTHE 
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Py j is that correct? 


got i 


(t 
~ 
5 
ct 
te) 
ry 
3 
ct 
i 


COURT: said he 
tently. 


9) All right. 


much would you say you got between 1966 and 


esi 


the petition filed, I think February 28, 


- TURK: Objection. 


COURT: Is that really relevant? 


HEYMAN: Irrelevant, sir? 


THE COURT: Is it really relevant? 


HEYMAN: Well -- 


THE COURT: [f you will explain to me how it is, 


MR. HEYMAN: The point I am making is this: | 


Here is a company that is ostensibly according to hin | 


insolvent. As a matter of fact he uses the phrase bankrupt 
which technicians involved in bankruptcy have failed to 
explore. 


THE COURT: Yes, I know. | 
22 
MR. HEYMAN : In any event -- 


@) Do you have any work sheets in your possession that 


h 


24 ; ; , ‘ 
employed during the time that you were doing the books? 
25 


| 
| 
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Whiting-cross 


at all? 


Was it your customer to keep worksheets? 

Yes. 

What happened to the worksheets? 

At the time the bankruptcy petition was 
Seaway Floor & Paving was under investiaation by Internal 
Revenue. 


Q Yes? 


And there was a revenue agent working on 


premises in their offices, with whom we were cooperati 


and in the course of this cooperation I had made 
to him all the information ; > Papers and 
forth that I had concerning Seaway Floor & Pavina. 
.@) What about the worksheets and the record 24! 
Seaway themselves? 
A They were all on the premisesof 5s 
& Pavina. The revenue agent was working in their of fi 
@) Weren't your work sheets in effect duplicates 
the records that they had? 
A No, there may have been the 
in them but they certainly wouldn’ 


ALi riqnt, 


questions. 
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Adams-direct 


THE 


COURT: Ald yvidht. 


Do you have any redirect? 


— 4 ALL right, sir. 


(Witness excused.) 


IE 


iT 
‘ 


COURT: 


J Next witness. 


N 


a C HAR. es R. ADAM Si; called as a witness 


by the plaintiff, being first duly sworn, testified 


Je) 


as follows: 


DIRECT EXAMINATION 


TURK: 


12 Q Mr. Adams, what is your address? 


& 13 p My 


home address or office address? 


Both, please. 


15 | A My office is 1005 Superior Building, Cleveland, 


Ohio. My home address is 1901 East 12th Street, Cleveland,| 


Ohio. 


your profession? 


attorney. 


And 


in what state are you admitted to practice | 


21 law? 


22 A In the states of Minnesota, North Dakota, and 


24 a) Are you admitted to practice in anv federal Juris= | 


144 | 


9c 


25 dictions? 
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, Northern Judicial District of Ohio. 


Adams, were you the attorney who represented 
Seaway Paving in the filing of its petition in bankruptcy, 
which is the exhibit in front of you? 
A Er ams 
Did you prepare the petition and the schedules 
have in front of you in behalf of Seaway? 


Yes Er aay 


THE COURT: Did you generally prepare and 


the preparation of the document and the schedules? 


I did, as the Judae indicated, supervise and 
prepare, assisted in preparing. 

@) From whom did you obtain the information con- 
tained i those schedules? 

A I obtained information from the .ecord- located 
at Seaway Floor & Paving office at 1206 Union Avenue; from 
executive secretary on the premises; some information from 
Mr. Olgltree. 

a) Were any financial books and rece of Seaway 

Curned over to you for care and custom? 

A No, they were not turned over to me I kept 
certain bocks and records that 1 had found on the premises 
of Seaway Floor & Pavina. 


Which books and records were these? 


SOUTHERN Dis ICT COURT REPORTERS, UY COURTHO!"Iy: 
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ro 


6 


~ 


16 


17 


18 


20 


21 


22 


ase 
20 


1} 


mbbr Adams-direct 79 

A Oh, I have no recollection of evervthing. There 
were checkbooks, some vouchers, some letters, various papers 
that I thought was very important that I got from Seaway 


Floor and Paving office. 


@) Did there come a time when these records were 
called upon to be produced by any agency of the United 


States Government? 

A Yes. Under subpoena, the IRS subpoenaed me, 
a duces tecum subpoena, and I was re tuired to bring all of 
the records in my possession to the IRS office; and they 


kept them. 


@) From the time you turned the records over to the 
Internal Revenue Service, have you ever seen those records? 

A No, I have neve: -- I never saw those records any 
more. 

@) Do you know of your own knowledge whether or not 


the Internal Revenue Service has ever returned those records 
to anyone in any manner or form affiliated with Seaway? 
AN My own knowledge, I do not know whether they were 
THE COURT: They certainly weren't returned 
to you, though, right? 
THE WITNESS: They were not returned to me 
9) At the time the petition in bankruotcy was filed, 
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were there records of the corporation, financial records 
of the corporation mthe Premises of the bankrupt? 

Yes, there were several files, several file 
cabinets; desks, all of them containing records of Seaway 
Floor & Pavina. 

@) Do you know whether or not the property on the 
premises at Seaway we12 ultimately sold at public auction? 

Yes, I attended the auction of all the fixtures, 


equipment, furniture, supplies, that were sold at Public 


auction of Seaway Floor & Paving, and there were books and 


records sold at the time. It is customary in bankruptcy 
practice, people will buy these records too. 

@) Following the sale of the assets of Seaway at 
Public auction, did you have occasion to go to the premises 
formerly occupied by Seaway? 

One time. 

9) And at that time, did you look to see if any 

of the financial books and records were stil] resent at the 


premises? 


' 

| 

[ knew they were not hecause the building was total li 

Cleaned out. The sale was confirmed by the Court, and the 
i 


Purchasers had removed all the equipment, et cetera, that the 


purchased. 


@) Did that include Whatever books and records were on 
147 
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9 


10 


1] 


17 


18 


9- 


“&) 


~ 


premises? 


It 


+ 


the bankruptcy petition, cou 
on; Me. Adams, is tiat a fi E 
of the bankrunt? 
I recall the name »Ilmey 
THE COURT: Con on, eith 
Don't make thi n Sit h 
to go through i myself. 
I recall that name, yes. 
Did you hear Mr. Whiting's 
l that Edelmeyer should be: ] 
ukrupt ? 
Yes, I heard that te Lrron 
Was there a le qal reason 
sting of Edelmove as a credit 
MR. HEYMAN Immaterial, 
THR COUP ALL Lene, 
the slightest bit beind test 
MR. HH MAN That £8 right. 
THE COUR How much is the 
1 two stipulate what it is? 
MR. HEYMAN: I don't } \ 
SOUTHERN bl (Cl COURT RI RTERS 
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2amnlove 
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OT } . 
ils un 
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. if -EA 
lc lmay 
I 
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COURTH 


of 


is 


liabilities 


se look at the 
1sted as a 


or there 


through it. 


that he did 


creditor of 


for 


abilities 


Situation. 


6 


9 


1] 


mbbr Adams-direct 


schedules. I never saw 


There is a couple 


HEYMAN : 


Mh 


amount ar the 


case may be. 
MR. TURK: It is approximately $32,009, your 
THE COURT: All right. B ut you 

be included in, is that correct? 


THE FeLE LE 


WITNESS: 


schedule. 


those 


P 
OL 


incorrect 


should be 


, Judge. 


hundred 


I will even stipulate that it is 


amount, 


falt: “ie 


included 


THE COURT: AL? rignt: And that 1s why 
it there? 

THE WITNESS: That is why IT put it there 

THE COURT All right 


there a reason you 


THE COURT: All right. T—& you 
anead. 
aN Edelmeyer, there was some type 


security or something for Edelmever that 


Edelmever had received money on 


account 


should be 


want to as 
of pledge 
mature 


had 


which wo 


in a technical sense wiped out this debt, but it wa 
opinion, the same as in this one, that this was an 


payment or could possibly betermed a5 a 


SOUTHERN DIS.) ICT COURT REPORTERS, US 
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preference, 


the 


as 


had 


trustees 


dollars? | 


the 


Honor. | 


ct 
2) 


in in the, 


put } 


included? | 


% go 


of | 
d and | 
uld have 

Ss my 
avoidable 


50 | 


should, 
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collect that money, that then they would become a creditor 


rather than someone else. 
think that 


iv r es | 


transactions that youhave over a period of 


fixtures and requipment of Seawav at the 
COURT: 


understand what the relevancy of 


Tt really 


t recall exactly what 


THE COURT: [The answer 


No further 


Seaway Floor & 
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Paving. 
0 I have never seen them. That is why I am 
asking. 
Well, as I indicated several times up here, this 


thing, all this occurred in 1968, I think. 


Q All right. The Judge will tell me about it. 


COURT: All right, what is your other question. 
HEYMAN : After I get that answer, it is the 
question, Judge. 
COURT: Tt is Schedule B-3. 
Schedule B-3 is a creditor. 
Schedule B-3 , choses in action. 
Debts due petitioner, open account. Accounts receivable 
from Rand Construction Co. 
That is not the question. The 
question is were they listed as+a creditor? 
THE WITNESS: I don't think they 
I think they are listed 
the same argument you employed with respect 
to this Edelmeyer, you listed them because you felt that the 
money that Edelmeyer hadootten from the trustee were 
successful, it would become a claim, isn't that what yor 
trustee was successful i 3 the money 


worrldAa dwea 
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Adams-cross 


correct? 


A-3 would be 


-he unsecy -redi 7 : ° 14 ; j 
the unsecured creditor: 1t should be -- 1t would become 


put 


Ramin 


A I didn't put Rand in there because, No. 1 Rand 


a ctr. ic . 
Construction Company, te 


certain that this 


’ es ~~ oe vr +} £ ; q } 
1 th rc onth pe 1 OF time and the trustee 


1 


time. As a matter of fact 


19 wheretir 
Wherein -- 
2) ; 
“ ( 7 Ir ty ~ ole ee “2 , , 
a) T didn't ask you whether that was settled. I 
& 21 skad wo} } he 
asked you why Edelmeyer, you say it was outside the 


= four-month period? 


ae | 
- 23 , 4 
i [It was. 
24 ¢ 1 ; 
2 ) Than why co d the “We 
‘ ‘hen why could the trustee heave gotten any money bac! 


&) In your opinion, esiy F in MY ANNI An +f thy trustee were able 
P as ti s- i wot c _ 
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were aware of the financial plicht of 
ing, even if it had bh year, a 
preference , a year,wherein they took fundsfrom a 
would have a right to go after it. 
that the limit 


have some state limitations that 


to one year And Ohio is one of those 


record 
(Discussion of 
(Witness excuse 
other witness. 
» read in portion 


‘position, hand it up. 


‘inous, your 
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THE COURT: I don't care how big it is. 
MR. =Y? I was going to offer it anyway. 
MR.TURK: We have a stipulation 
First offer the deposition. 
COURT: Wait a minute. Who is the deposition 


TURK: 


RKe Of & f f the defendant corpor- 
THE COURT: Ail riqht. 
Who is the nerson? 
TURK : ie - in the courtroom. 
the whole thing rt 2s 
(Plaintiff received in 
evidence.) 
executed 


COURT 2 One was 


VWeAo 


Ve > 
rCS. 


jection. 
your stipulation? 


the record show that the parties 


stipulate that the plaintiff isc the duly appointed and 
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acting qualified trustee in bankruptcy for the bankrupt, 
Paving Company. 
So stipulated. 


Anything else? 


1at the transfer of the certificate 


of deposit in question occurred within 


date of the filing of the petition of bankruptcy. 


I think that is a question of fact 
have to 


MR. HEYMAN That is a question of fact in mv 


to qet out of the 


documents in evidence stipulated to? 


is a question of fact. 


Stipulated that tl effect of such 


to enable the creditor to obtain a greater 


his debt than other creditors of the same 


Oh, no, you expect me stipulace 


stating it wrong. 


COURT: Ilow do you want to state it? 


SEIKER: ' state it? 
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}y "Ee defendant 
. > | + ave — 
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found 


virtue 


the 
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THE COURT: ALL LiLSnt. 
All right, plaintiff re 
MR. TURK: Yes. 
THE COURT Defendant? 
his deposition, do y¢ nt him 
MR. HEYMAN Your ono! 
of a wi nes rying that certain 
MR. HEYMAN: Five min 
THE COURT: Go ahead.- 
s O TANENBAUM, called a 
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80 


to 


rea 
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7 


(a 


A 


er 


e 2 O How long has 


4 Q And the basic work is qaqenera] 
& 

5 A tuilding construction. 

6 Q Did you hear the testimonv.of 


‘ here C Aye 
a ; . 


a) Svecificallv 
e 10 A I did. 


1] .@) I take you n 


12 several days before wa: 


2s b 


13 Ogletree and Mr. McEwe 
14 A T remember > 


18 @) hat was the 


19 Mr. Ogletree relative 
» | A After we dis 


22 req iisitions 
e - 23 work put in place the 


suppliers and 


1 mbbr , 


the corporation 


conversation wi 


y Pavin 
ce cad } 
Cot , a | , 


previous 


vwoncor 
v Nag 


COURT 


REPORTERS 


inenbaum-direct 


oo 


construction? 


October 


oe. 


+ 


in existence? 


Ocletree? 


tA; 


ee 


mbbr Tanenbaum-direct 
bills. 
this point approximately how much of the work 

percentage would you say had been performed by the bankrupt 
under its contract? 

A About 75 per cent, perhaps a little more. 

12) Do you have any schedule or record of the company 
which will indicate how you arrive at that figure of 75 per 
cent? 


A Yes, it was based upon the percentage of completion 
| 


incorporated in our records in addition to the State 


New Jersey. 


qd I show you those documents and ask vou whether 
these are the books and records of > corporation 
from which you determined the percentace you have just 
testified to. 
(Defendant's Exhibit .E was markeu for 
identification.) 
A Yes, these are the accounts payable ledcer sheets 
Seawav account. 
So that on or about October 28 6" from 
records as you testified approximately 75 per cent 
work had been performed by Seaway, is that correct? 
£ 


A Yes, a gross of about $156,590 - in place and 


s@away Floor & Paving. 158 
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e 


Tanenbaum-direct 
And the total contract was? 
$208,000. 
Giving you the approximate percentaae.of 
cent? 


Yes. 


MR. HEYMAN: I offer that in evidence, 


please. 
THE COURT DO you object? 


objection, if your Honor please. 


Exhibit E was received in 


with 


isd ~ > ia } . 1 5 ; + ; + 
did he tell you bar the financial condition of 


just prior te that; 
received some not ror i@ pension and welfare funds 
the various unions f2@ were already monitoring 
to Lader,: as 
and we also had 
nteed 

© commencement 
oO whom they nid 


159 
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Tanenbaum-direct 


insisted that you guarantee the accounts? 


A There were a couple who had. 


(9) Because they hadn't known these people, 


never 


and had never dealt with 


fore that correct? 


That was primarily the reason. These were 


one of 


the major suppliers 


vas 


MR. TURK: 


Objection, 


ae” 


no foundation 


COURT 


Go ahead. 


were you secure 


bankrupt? 


conclusion 


7 


a legal conclusion 


mue 


you receive any 


performed the bankrupt? 


You mean ‘m the subcontract? 


"hich one is 


166 
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International Paper -- that would be -- ther 


one there for International Paper, Exhibit A or B 


Was that delivered to 
rupt, that letter from International Paper? 
A Delivered or sent or mailed in when we were 
first negotiating the subcontract. 
@) In addition did thev send you a renderina or a 
proposed schedule of how they were going to perform the 


work? 


1, Mr. McEwen told me personally how he 


proposed performing the work and impressed me with his 


knowledge of the technical details involved. 
In addition, he had sent in, I remenber, some 
ph togranphs of other jobs that 
you ever 
directly fron -erné 2; nue Se yr from Ogletree 
with respect to the fact that money was owed to Internal 
Revenue Service? 
A At what time? 
Prior to the time you gave them the contract. 
The sul mtract, no. 
Subsequent to the time 


io, much late 
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Tanenbaum-direcet 


| 
= | .@) When for the first time was it after the petition 


3 || in bankruptcy was file 


it was. | 
| 


any notice, is 


received 


you 


that correct? 


n Right, that is right. 


~ 
> 


@) Did you continue to make payments to the bankrupt 


9 subsequent to October 31, 1968 when you received the $25 ,000? 


Yes, we did, all during dovember and December 


ee A 


to them. 


I believe we continued to make payments 


12 || Q All right. 


¢ 


I now show you a serics of checks commencing with 


subsequent to October 31st, and 


ending with January 3, 1968 and I ask you to identify 


these for the Court. 


rou are putting it in evidence, 


TURK: cE ty 
- 


tT have no objection. 
\ 


THE COURT: All right, put them in evidence. 


l (Defendant's Exhibit F was received in 


XxX 20 


a | 
2} evidence.) 
21 || | 
22 |! THE COURT: Marked as a series of checks. 


ae , 10) Were all of these checks made payable airectiy: to —= 


HEYMAN: All right, you will read then, all 


ee nt. 
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- Tanenbaum, assuming that all of the informatio 
which Mr. Ogletree testified to today that he indicated to 
Hilton, incidentally, about 1e situation 


at or about the time when you 
ld have been the custom and usa 
of yo company with resnect to that? 


Objection. 


f % 


[Hk COURT: T wi ve to sustain it. How is 


lilton is my partner, my associate. 


the corporation. 


you recognize this morning? 


ww) no 
changed. 


with you and not 


i}. Ghar ¢ N ' ‘iat es Know wh ¢ he dealt 
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Tanenbaum-direct 


Hilton. 


We are kind of a small corporation, your Honor. 


aa 4 | THE COURT: How many officers do youhave? 


How many officers do you have? 
Two. 


toh THE COURT: Where does Mr. Hilton hanq his hat 


the offices? 


y || A Next door to me. 


THE 


COURT: Did you see Mr. Ogletree goinad in 


ll || to see Mr. Hilton? 


THE 


WITNESS: We was -- no, I saw him more than 


14 once, on a couple of occasions. At the very beginning, 
15 your Honor, the contract -- Mr. Hilton, the way we divide our | 


16 responsibilities is that Mr. Nilton negotiates subcontracts, 


Supervises the estimators, I tgke over the actual production 


from that point on. 


in || I supervise the payment of the bills, I supervise | 
20 || the construction Superintendents, and I supervise our ! 


aL project engineers who run the job in the office, our other | 
| 
22 | jobs in the office. 
} | 
- 2-H MR. HEYMAN: Your Honor, I can have Mr. Hilton | 
24 here. May I have him here tomorrow for five minutes? | 
25 | THE COURT: Are vou finiched at this point? 


| 
| 
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UARE, 


Tanenbaum-direct7~Cross 
HEYMAR : I am finished. 
COURT: All right, let's find out. 
would like to cross exam. 
EXAMINATION 


TURK : 


Was Mr. i n an officer 


12 period -ime of the dealings 


Hilton have authori -o enter into 


bind the corporation during this period 


ted with Rand 


particular reasons why this 


it would he a combination of price, of 
their particular competence in this 
two things. 
Tanenbaum, I'd like -- were you 


present | lenosition c Sentember 3, 1974 in New York 


City when the \ 1 cuestior asked of you. This 


page, your Honor: 


r. Tanenbaum, whether 


mts 


TY COURT REPORTERS, U.S. COURTHONIS! 
— J91-tye 


awarding of the 


vy personnel 

and your ans\ 
¥ they 

Is that 

THE 


COURT: 


affirmative action 


minority work 


hea 


you 


Yes, to both. 


Vere 


there 


job ot! 


ver 


correct? 


Wo. 


program 


Skillman contract for 
contractors 


or 


"uy 


res 


n 


They required 


, they did. 


for the lo 


emplo 


or 


aquestion and did 


vou 


i Saeed e they 
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contractors 
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subcontractor 


you 


en 


90 
the employment 


on 


a 


e " 


Read 


give that 


qaged 


Seaway 


were 4 Ge 


Tanenbaum-cross 


THE COURT: He has already detailed it. There 

were about four of them. 
very much impressed with Mr. McEwen. 
This particular concrete job was very light foundations and 
basically floor slabs and théir particular field of competenc 
seemed to be in flat work, in producing floor slabs 
8) Did vou request that Seaway produce a financial 

statement before you would give consideration to their being 
engaged? 


that we asked for a financial 


in the list of references they 


these banks as to their 
ratings? 
I didn't, but mv controller did. 
Do you have any correspondence between your 
organization and the banks making requests as to their credit 


standing of Seaway? 


from Seaway ever advise you of the 
fact that they were having financial difficulties prior 


to October Si, L967? 


Objection to the form of the Teg AO 
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I think it could be framed a little 


better, counsel. 


O Jere you sed by at any time after 


S2away entered on the jo! in ‘ior to October 31, 
1967, that Seaway was havin frinancia lifficulties? 
I was advised of a temporary problem. For example 
one point to meet a current Payroll and 


that they would meet the successive payrolls. 


ly conversations 
mentioned here e. 
particular 
the job, who is 
required to actually make the par working for a local 
pank in Trenton. 


And T was always advised also that thev had 


a 


good deal o ‘ecelvables I} nan Overmeyer came out, 


was mentioned constantly, ha verme. D.H. Overmeyer, 


} 


nporary basis 


prior to October of 


the goings-on within 


nstruction indu ae 168 
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Oh, yes. 


Did you know that Overmeyer had taken over 


4 


is hearsav, Mr. Turk, but I think Green §& 


idiary of Overmeyer. I think it was 


construction firm that Overmeyer built the warehouses 


Did you have any kvowledge prior to October 31. 
1967, that either Overmeyer or Green & White were having 
financial difficulties? 
if you read the financial panes 
of the New rk imes today you wiil find D.M. Overmeyer 
still advertising his warehouses. 

0 Were there statements circulated within the 
construction industry prior to October 31, 1967, as to the 
fact that either Overmeyer or Green & White were having 
financial difficulties? 

my recollection. 
8) V1 in period f time, giving a date as close 
as you L reca] lid you learn of >t that Seaway was 
iculties? 
Mr. Turk, financial difficulties is such a 
relative term. : had any idea that they had real 


Financial difficulties, arn me —~ not payina their 


169 
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have called in the bond and 


under different terms, under a default notice to 


that is responsive. 
go ahead. 


We continued to work with Seaway, to pav them 


They continued t o work and earn monevs 


represented 


"“xhibits 4 throud. 


Ss claims 
meeting its obligqations* 
THE COURT: \re vou going 


these things mean? 


3; correspondence directed to 


have them here. 


these exhibits, the union 


correspondence t and that Seaway was not meeting 


its obligations. 170 
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Tanenbaum-cross 
Which ones? 
Exhibits 4 through 12. 
the question again? 


a) Is the iny correspondence from any 


those exhibits which are aéedressed to 


unions included in 
fact that Seaway was 
obligations? 


addresse 


am sorry, you a 
& Company. 
Does that exhibit advise you 
Gated October 17 1967, that Seaway 
obligations? 
In what amount? 
the previous one. This is October 
not paid for the month of September 
for pension. 
Exhibit 6; 
August 31, 1967 addressed to Laborers Local 
Does that letter indicate that on or prior 


‘ 


the fact that Seaway was not meeting it 


171 


Rand was aware of 
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obligation to that local? 


THE 


COURT: Jhat was the question? 


(Question read.) 


THE 


COURT: Do you object? 


AR. HEYMAN: I object. 


~ 


] THE COURT: Objection sustained 


MR. 


HEYMAN: I object, yes. 


Mr. Tanenbaum, I show you a copy of an affidavit 


purported 


y signed by you «nd ask you if you signed the 


original of that and gave it to the Internal Revenue 


Service. 


remember this docurent. 


IEYMAN: What is the date on that? 


TURK : It is undated. 


THE 


COURT: I don't care what date it is. Mark 


7 || it as a plaintiff's exhibit. , ; 
ee se 18 ! (Plaintiff's Exhibit 23 was marked for 
in | identification.) 
| 
1| 
20 |i MR. HEYMAN: Tf your Hlonor pleases, that is an 


21 | undated -- well, I will bring it out on redirect. All 


22 SPignt: | 
e a 23 } THE COURT: Do you object to it? | 
2 | MR. HEYMAN: No, no. 
25 MR. TURK: Can we stinulate cn th approximate 


" | $72.0 4 
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= 
ay 2 || date of the executic’ of that? 
3 || MR. HEYMA.: Yes, if you want to stipulat 
i “ay *™ 4 (Plaintiff's Exhibit 23 was received in 
* ‘a 
5 i evidence.) 
I 
6 || MR. HEYMAN: You want to stipulate with me that 
° 7 | it relates to the same date that they gave him a list of those 
| i] 
8 || checks? You remember? 
9 | MR. TURK: Fine. What date and I will so 
e 10 stipulate. 
| : 
11 | MR. HEYMAN: I will give you two dates. He re 
12 | are the checks and these were sent, that was on or about 
on ! 
' 13 March 7, 1969, your Honor; that exhibit. 
14 || MR. TURK: I will so stipulate basi cn 
\ 
e 15 || counsel's statement. 
1 
16 || THE COURT: All right. 
17 | 9) Do you know of your own knowledge P ys ny payrolls, 
! 
e 18 Rand met for Seaway prior to October 31, 1967? 
| 
ee || A I don't think we ever met a payroll directly, 
2 || Mr. Turk. We paid them on a regular basis. We paid 
y ! 
21 | them more than once a month, and -- 
| 
22 |i MR. HEYMAN: There is an exhibit before the 
—— | ad : . : : 
e-~ 23 || Court which may clarify the situation. 
/ | 
“| MR. TURK: I have no objection to the witness 
25 | refreshing his memory. 173 
| 
.@ | 
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Would you le>k at Plaintiff's 
Exhibit 

THE COURT: Wait a second. Nobody believes that 
the Court knows anything. Isn't it true that under normal 
conditions, a subcontractor submits a-voucher for an amount 
on a monthly basis, thereafter the full contractor submits 
to the state government, right? 

THE WITNESS: Exactly, your Honor. 

For work done in the month. 

TIE COUR And is the period of time 
falls between the im che -e@ government gets 
submission and the state government pays 

THE WITNESS: Unfortunately this 
six weeks. 

THE COURT: All right. Now, when you indicated 
that you were paying a pavroll,; were you paying it directly 
to the workers or were you paying it by paying Seaway 
earlier than you received it from the state? 

THE WITNESS: We were paying Seaway earlier 
than our once a month vayments as the subcontractor called 
ror. 

these payments to Seaway by regular check 
check? 


checks were renylo~ chooks. I have notifi 
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Turk that Seaway went to our bank and certified them. 


Do you know for what period? 


Not all of them but some of them. 
Do you know for what period of time they continued 


certify those checks? 


HEYMAN: Objection. 


COURT: Do I have all the checks? 
HEYMAN: You have them all. There are two 
of them. 
MR. TURK: The checks are in evidence. 
THE COURT: Al? rigqnt: 

@) During the summer of 1967, did Rand make payment 
directlty to any of the suppliers of merchandise of 
Seaway? 

A Directly? 

Q Yes. 

Or by joint check? 


Either directly or by joint check. 


I think by joint check. 
Is this a procedure regularly followed in the 
course * business? 
A Quite often. 
@) And when you say quite often, is that at times 


when a subcontractor is in financial distr2ss? 175 
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A No, not necessarily, Mr. Turk. I indicated before 


that we monitor the subcontractors because of the lien laws 


of the states and for one reason or another. We very often 
monitor payments by the subs. We want to make sure that 
our payments to them are applied properly and in this 
particular case where we made joint checks we had quaranteed 
payments to those particular suppliers. 

To Warner and Tattersol. 

QO Did you make any inquiry from the time the unions 
began advising you of the delinquency in payments, as to the 
financial status of Seaway? 

A General financial status? No, I don't think 

9) Did you make any inquiry within the trade as 
Seavay's financial condition? 

TURK : No further questions, your 
Honor. 
MR. HEYMAN: I just to clear up the question of 
these payroll payments. May I have Plaintiff's Exhibit -- 


it is a telegram, I think it is ! 29, pleav~e. 


FEDIRECT EXAMINATION 


HEYMAN : 


Mr. Tanenbaum, would you look at that telegram, ial 


and tell me what date €hs* is? 176 | 
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November 3rd. 


3, 19 what? 


And you had received the $25,000 October 31, 

is that correct? : 

NO, 2 think, Mr. Heyman, that we -- there was a 
weekend in there. I think October 3lst was when the -- 

Q k y word for it, and counsel will agree, 
that it is October 31, 1967. s that correct? 

MR. TURK: Well, you say,Mr. Heyman, the instrument: 
was drawn that dav. 

MR. HEYMAN: No, October 28th was the date it was 
executed and October 3lst the money was’ paid over by the 
bank. 

MR. SELKER: Was paid over to a Mr. Bohlinger 
and in turn given to Mr. Tanenbaum on November 23rd. I think| 
those were the 

MR. HEYMAN: I think we have an exhibit which 

BOohlinger mailed it out on October 31. 

MR. TURK: If he mailed i on October 3lst -- 

@) In any event, Mr. Tanenbaum, was this the first 
that you had given any payroll to Seaway? 

As far as I said, Mr. Heyman, you may say in 


loose way, meet mv payroll] 
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mmbr Tanenbaum-redirect 102 
men directly. We did not meet the payroll. We made pay- 
ments. 

9) Didn't it say we will meet the subsequent pay- 
roll? 

A It says we will pay the payroll next week. 


We will pay the subsequent payroll. 
MR. HEYMAN: I have no further questions. 
MR. TURK: Can you identify who Mr. Bohlinger was 
insofar as Rand Construction was concerned? 
THE WITNESS: Yes. Mr. Bohlinger was an attorney 
in the Trenton area that had verformed some services for 
Rand Construction Commany, on a couple of prior occasions. 


RECROSS EXAMINATION 


BY MR. TURK: 


(a) Did he perform services for Rand Construction? 
A Yes, he did. = 
Q Had he been paid en this transaction with Seaway, 


his legal fees by Rand Construction? 


MR. HEYMAN: Which transaction are we talking 


about? There are two. 
THE COURT: I don't know. 
MR. HEYMAN: There are two transactions. 


One is the preparation of the indemnity agrement and the 


other one is the recoupment of the moneys. from the bank. 
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Which one are you talking about? 


MR. TURK: I will withdraw the question and 


Al] riaht. 

a) In any manner or form, did Mr. Bohlinger perform an 
services .on the Skillman, New Jersey job involving Rand and 
Seaway whereby Rand made payment of his fees? 

A Yes. 

@) Did Mr. Bohlinger also represent Scoaway on that 
transaction -- regarding legal services regarding this 
particular contract? 

A I don't think so. I wouldn't know, but I know he 
represented Rand Construction Company. 

Q Did Mr. Bohlinger act as Seaway's attorney 
regarding the preparation of the agreement which is 
marked Exhibit 2? 

A No, that agreement was prepared in our behalf 

By whom? 
By Mr. Bohlinger. 
(a) In your behalf by Mr. Bohlinger? 


A Yes. That you mean the bond form, Mri Turk , 


when you say -- 


a) No, I refer to the agreement which is Exhibit 2 


without categorizing what type of form it is. 1739 
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Let me see if I understand. 


3 MR. HEYMAN: Here is a copy of it. 


~ 
I 


A Exhibit 2 -- yes, that was prepared in Rand's 


was prepared in Rand' behalf. 


@) That was prepared in Rand's behalf? 
I call it a bond form. 


iC | O Did you also introduce Mr. Bohlinger to Seaway to 


perform certain legal services for them? 


& A T know this was the purpose. 


NO; NOs 


that. 


An cus 
Answer 


Before Seaway began doing any work in the State { 


16 | of New Jersey, did any attorneys advise you that they would 


have to file a certificate with the Secretary of State 


| 
18 | of the State of New Jersey? 


1 | MR. HEYMAN: Now, if your Honor pleases, let me : 
j 
1 
Ra 20 | interrupt at this point on a technical situation. There 
i i} 
" | was no direct testimony advanced by the plaintiff. 
I! | 
9 * 2 . 
22 | THE COURT’ LT am aware of it. Don't worry 


about it. 
2 | MR. HEYMAN: All right. 180 


And I 


Gian e Cavso= tis Salo tio. 
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THE COURT: All right. 
Do you know if Mr. Bohlinger filed the necessary 
certificates for Seaway in the State of New Jersey? 
No, I don't know whether he did or not. 
COURT: You don*t? 
No, I do not. 
THE COURT: Ali rignt. 
I ask that you look at Exhibit No. 15, which is 
a copy a bill from Mr. Bohlinger. I will show you this 
one. 
Yes. 
that a bill from Mr. Bohlinager to Seaway? 
It is addressed to Seaway Floor & Paving Company, 
care of Rand Construction Company, 405 Park Avenue, but 
I recall it also came under cover of another letter from 
Mr. Bohlinger, the same date. 


a) is Exhibit No. 16. I will show you a copy 


of it. Does Mr. Bohlinger send the documents to you 


and indicate by way of that letter that he is billing Seaway? 
THE COURT: I just read it. Go ahead. 
MR. TURK: I will let the document speak for 
itself, your Honor. I have no further questions of this 


witness. 
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REDIRECT EXAMINATION 
BY MR. HEYMAN: 

a) Mr. Tanenbaum, prior to the time that you had the 
conversation with Mr. Ogletree about the certificate of 
deposit being collected for the purpose of paying certain 
suppliers, did you have a scacclaiahicce tans aban him with respect 


to who would pay the legal fees relative to the obtaining 


of those moneys? 


A Yes. 
(a) What did you say to him and what Cid he say to yon? 
A I told Mr. Ogletree when the discussion was had 


about the using the $25,000, that that miaht involve a legal 
fee and that I would exnect him to cover that amount. 

MR. HEYMAN: I have no other questions. 

THE COURT: All right. Step down. 

MR. TURK: No further questions of this witness, 
your Honor. 

(Witness excused.) 

THE COURT: You rest? 

MR. HEYMAN: We rest. 
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4 || STATC OF NEW YORK) 
ae 1 
" COUNTY O:# KINGS  ) 
6 | 
| : 
| ee ed ae es 
e 7 \ I, DRIAN A. FEINGOLD , a Notary Public 
8 within ard for the State of New York, do hereby 
it 
9 certify: 
& | 
10 } That the witness(s) whose examination (s) 
i 
11 | are hereinbefore set forth were duly sworn and 
% 12 | that such examination(s) are true records of 
it 
3 the testimonies given by such witness(s). 
‘ 
| 
14 I further certify that I am not related 
{| 
il 15 to any of the parties to this action by blood 
| 
| ; , 
16 } Or marriage, and that I am in no way interested 
| 
7 in the outcome of this matter. 
# \ 
18 i N WITNESS WHEREOF, I have hereunto set 
i 
| 
19 my hand this 11th day of Sept. ,19 74. 
e 20 
21 | 
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22 | ' ( 
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